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THE PREFACE. 




The absence of any modern ^Treatise on the 
Law relating to Hnsiband and Wife induced 
the Authors to commence this work some* two 
years ago, but as their aim was not merely to 
bring together an incoherent mass of decisions 
on the subject, but to elucidate and classify the 
principles underlying them, their progress has 
been slower than was anticipated. 

When, therefore, the Mtfrried Women’s Pro- 
perty Act, 1882, was passed, they had been 
engaged some fime on the preparation of tlie 
work ; buWihey have not thought it needful to 
alter its arrangement, except to the extent of 
treating Statutory Separate Estate distinct from 
Equitable Separate Estate. They have, accord- 
ingly, dealt with the Act of 1882 in a separate 
chapter, and have added to it as an Appendix 
the Married- Women’s Property Acts of 1870 
and 1874, by which means special attention is 
drawn to the alterations effected by^thqse Acts. 

The classification adopted in this work fol- 
lows what appears to be the best division of 
the subject. The first Chapter deals with the 
various points affecting the relation of Husband 
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and Wife, other than those relating to Pro- 
perty: and treats of Promises to Marryj; of 
Marriage, its Requisites and Disabilities, and 
,+ho Personal Rights and Liabilities arising 
from Marriage; and of Separation J)eeds, Judi- 
cial Separation, and Divorce. Chapters II. to V. 
deal with the proprietary rights and liabilities 
of Husband and Wife : treating, first, of the 
Husband’s riglits in his Wife’s property, and 
liis liabilities for her contracts and torts ; and, 
secondly, of the Wife’s rights in her Husband’s 
property, including Dower; and of her rights 
and liabilities with respect to her owm property, 
including Equitablu Separate Estate and Equity 
to a Settlement. Chapter VI. treats of the 
various forms of Joint Ownership existing 
between Husband and Wife ; C^a,pter VII. of 
the Law relating to Marriage Settlements ; 
and Chapter VIII. of Statutory Separate Es- 
tate, with special reference to the alterations 
effected by the Married Women’s Property 
Act, 1882. 

The large type is employed for the purpose 
of stating the principles .of {he law ; and in the 
smaller type wid be found the cases from which 
those principles have been deduced, and often 
the reasoning and judgments of the eminent 
judges by whom they were decided; and from 
the frequent references made to the judgments 
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of the late Sir George Jessol, it will be seen • 
how^eat is the obligation under which the pro- 
fession and the public generally arc to him for 
his lucid exposition of many of the branches oi 
law treated of in this work. The student and 
unprofessional reader will fiiyl in the large 
print a succinct and clear exposition of the law 
relating to Husband and Wife ; and the ^Trac- 
titioner will see at a glance where ho can find 
the law bearing upon any particular subject, 
and the cases which have been decided upon it. 
This work is intended to be practical only, and 
it, therefore, contains no dissertations upon the 
history of the subjection of the wife and her 
property to the control of the husband, and of 
the steps by wWch the subjection of her pro- 
perty has hKf',n terminated. The Authors, how- 
ever, claim for their book that its classification 
and arrangemenj; havcf enabled them to clearly 
set forth the whole law affecting husband and 
wife within reasonable limits of space. 

A considerable portion of the book has been 
devoted to the law affecting Marriage Settle- 
ments. These will ]?e more than ever necessary, 
for a firm reliance on the words of the Act 
that a married woman “ shall be entitled to 
have and to hold as her separate property and 
to dispose of all real and personal 
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property which shall belong to her at the time 
of marriage, or shall he acquired by or devolve 
upon her after marriage,” may induce testators 
cto disregard the advisability of annexing a 
restraint upon alienation to property given by 
them to women^ 

The full effect of llie Act of 1882, upon 
the legal relations of husband and wife will 
probably not bo discovered for some time. The 
alterations made by it are of the first import- 
ance ; and in the notes to the Act the jjrobable 
results of such alterations arc discussed at con- 
siderable length, and where there are difficulties 
attending the construction of the different 
sections, the Authors have not shrunk from 
considering them and offering an opinion. 

The Table of Cases has been «aK«anged with 
references to alKthe repo^’ts where the several 
cases arc to be found. This will be of service 
to those who can refer to certain reports only, 
and prevents the text being overcharged with 
references. The full Index appended will, it 
is hoped, add to the value of the work. 


1, Temple Ga^ens, 

^ T&ple, E.C. 


'■J. W. EDWAEDS, 


26, Old Sqtjaee, 

Lincoln’s Inn, "W.C. 


W. F. HAMILTON, 
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INTRODTJCTOBY CHAPTER. 

The word marriage ’’ is ambiguous. It 
sometimes signifies the ceremony by wliicli 
a man and woman are made husband and 
wife, and sometimes the relation subsisting 
between them. There have been ingenious 
and learned disquisitions upon the class of 
juridical acts in wliich marriage ought to bo 
included. We consider that such inquiries are 
profitless, and that nothing is gained by call- 
ing marriage a 2;cal contract, a consensual 
contract, or a conveyance. We regard mar- 
riage as a legal disposition, std generis^ the 
exact import of which can only be understood 
by an enumeration and classification of the 
rights and duties arising therefrom. It fol- 
lows, therefore, that the meaning df the term 
marriage varies with the alteration and de- 
velopment of the law relating to husband and 

-i? 

wile. 


E. 


B 
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IHB I.AW OF HUSBAND AND WIFE. 


There has been no system of law in which 
the personal and proprietary privileges 6t 
married women have been so restricted as 
they have been by the common law of Eng- 
land, except in system* like tlie early Roman 
law, where, the woman, by passing into the 
manus of the husband, lost all her rights. 
Even then it must be remembered tliat manus 
was not an incident inseparable from mar- 
riage, and that, in faet, before the Republic 
was replaced by the Empire, it had practi- 
cally ceased to exist. Unless the wife en- 
tered into the manus of the husband he ac- 
quired no rights whatever in her property, 
except those which she gave him by way of 
dos. The dos was the property contributed 
by the wife, or by anyone else qn her behalf, 
towards thp expenses of the marriage, and 
the husband’s rights over it were regulated 
by the general law, which might be modified 
to a certain extent by agreement between the 
parties. The laws of continental countries 
have, in the main, followed the later Roman 
law in regulating the efFect of marriage upon 
the property of the husband and wife. Our 
cbmmon law is derived from feudal rules, and 
the reciprocal rights in feudal times of the 
husband and wife in each other’s property 
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^were not on the whole unfairly apportioned. 
The only property of any value in feudal 
times was Tand, and although it is 4^rue that 
the husband took the rents and profits of his 
wife’s land dhring the coverture, yet upon 
him fell the burden of maintaining his wife 
and children in a style suitable to their de- 
gree, aiid he was also liable for feudal ser- 
vices. The wife’s right to dower out of her 
husband’s lands may be regarded as approxi- 
mately equivalent to his right of curtesy out 
of her lands. It was the springing into exist- 
ence of new kinds of personal property aris- 
ing out of the growth of corhmerce and of 
wealth, that made the proprietary position of 
the wife unprotected by settlement so much 
inferior to that of her husband. By the mar- 
riage husband and wife became bne person, 
and that person, the hhsband. Her legal 
persona merged in his, and only emerged at 
the termination of the coverture in her life- 
time. In Bacon’s Abridgment it is said: 
^^From the time of the intermarriage the law 
looks upon the husband and wife but as one 
person, and therefore allows of but qne mil 
between them, which is placed in the hus- 
band as the fittest and ablest to provide for 
and govern the family.” Bar, and Fern. ( (7.) 

B 2 
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The wife was incapable of making any legal^ 
disposition. She could not make a contract 
or execrate a deed, and could noft sue or be 
sued, nor could she make a will, except of 
personalty, and that only witli'her husband’s 
consent^ Her husband, as we shall see here- 
after, acquired the greater part of her pro- 
jDerty, and became responsible for her ante- 
nuptial debts and torts, and for her torts 
committed during the marriage. His powers 
over her jierson were also considerable. Tlie 
rigid rules of the common law could not be 
adapted by our judges to the constantly 
changing condition of society. Equity — 
always a potent factor in legal changes — 
secured to married womcir their equity to a 
settlement ; by means of the doctfine of trusts 
created separate estate^; and, by the invention 
of the restraint uiioit anticipation, placed the 
latter out of the power of the husband. But 
just as in Rome the Praetor could only be- 
stow possessio (equitable ownershi])), not do~ 
minium (legal ownershijj), upon ijersons unable 
to acquire property by the civil law, so in 
England elpity could only give to married 
women the equitable not the legal ownership 
of their separate estate. The legislation of 
Justinian abolished the distinction between 
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(lominium and possession and the Mamed Wo- 
men’s Property Act, 1882, has completed the 
equitable modification of the common law, 
by giving* every married woman the capacity 
of acquiring, liolding,'and disposing, by will 
or otherwise, of any real or persontil property 
as her separate estate as if she were a feme 
^sole, without the intervention of any trustee. 
The history of the law affecting husband and 
wife consists chiefly of a narration of the 
various steps by which, starting originally 
from a platform of personal and proprietary 
subjection to her husband, she has at length 
attained complete projnietary independence. 
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MAimiAGia AND DIVOBCE. 

Fonblanque has well said that “the institution , 
of marriage, whether it be considered as a 
religious institution or as a merely positive 
and social institution, involves consequences 
more extensively and seriously interesting to 
society than any other institution. To ensure 
to society all Wig advantages which such an 
institution is calculated to produce and con- 
fer, it seems to be peculiarly important that 
the law should secure to individuals that 
freedom of choice which is necessary to 
reconcile the happiness of individuals with 
the welfare of the state.” It was a maxim of 
the Roman civil law that marriage should be 
free, and it was the policy of that law to 
encourage marriage. The principles of the 
civil law have been followed in construing 
conditions'^ in restraint of marriage annexed 
to gifts of personalty, while tlie rules of the 
common law obtain with regard to similar 
conditions attached to gifts of realty. Agree- 
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jnents to promote marriage were valid in 
Roman* law, but such agreements, known 
as marriage brocage contracts, qjre void 
in England, and so are all agreements 
which are hi frahd of the marriage 
contract. Agreements limiting ^freedom of 
choice in marriage are also void, but an 
agreembnt between two persons to marry 
each other is valid, and, although specific 
performance will not be decreed, an action 
for damages for breach of promise to marry 
is maintainable. 


PROMISES TO MARRY. 


Parol promise sufficient. — An agreement 
between two persons to marry is not an 
agreement in consideration of marriage 
within the Statute of •Frauds, and therefore 
is enforceable if* by parol only : Cork v. 
Baker ^ 1 Str. 34. 


See also Harrison v. Cage^ 1 Ld. Raym. 386, 
where the action was brought by the man, and one 
defence, inter alia^ was that, although a promise to 
marry was binding 'on the man, yet that the loss to 
him from the woman not carrying out her promise 
was not such as could be remedied in a cour^ of law. 
This defence, however, was unavailing. ^ 


Mutuality. — A promise of marriage in 
order to be binding must have been given 
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by both parties : Harrison v. Cage, 1 Ld, 
Raym. 386. • 

I 

In the tast edition (8th) of Addison’s Contracts, 
p. 835, it is stated “ If a man of full age bind him- 
self bj deed to marry a woinan by a day named, he 
is responsible for the non-performance of his bond or 
covenant, althbugh the^woman may not be bound by 
a reciprocal contract to marry him.” The authority 
cited is Atkins v. Farr (1 Atk. 287), but upon 
examination it will be found that the woman had 
accepted the man’s ofPer of marriage and had agreed 
to marry him. In Vineall v. Veness (4 F. & F. 344), 
Bramwell, B., says, “To constitute a contract of 
marriage it must be mutual, and bind both parties, 
it was not enough that the defendant was willing 
and desirous to marry the lady unless she had bound 
herself to marry, him . . . and if the jury thought 
there had been no such final assent until so long 
after the defendant’s offer, that he might fairly be 
deemed to have retracted, and i^ she had held back, 
in fact, until then, she was too late. ^The assent on 
her part ought to have been as binding on her as 
upon him, aifd within a /-easonable time. A man 
was not to be bound for* ever, and the lady to have 
him or not at any future time. It was not necessary 
that the mutual assent should be concurrent, but it 
must at all events be mthin a reasonable time.” “ A 
promise to marry may be without words. Conduct, 
demeanour, the behaviour of the parties towards each 
other, might constitute proof from which the contract 
might be inferred, but stronger evidence of the 
promise is required on the part of the man than on 
thewpart -of the woman ” : per Bigot, C. B. (Ir,), in 
JELickey v. Campion (20 W. E. 752). And Holt, C. J., 
in Hutton v. Mansell (3 Salk. 16, 64) said, “there is 
no necessity to prove an actual promise on the 
woman’s part; it is sufficient to show that she 
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countenanced the promise and carried herself as one 
who approved and consented to it” And in Daniel 
Y. Bowtcs (2, C. & P. e552), where the defendant, 
although already a married man, had be4a received 
from February to April as an accepted suitor of the 
plaintiff and Ivid eloped with her to England, 
Best, C. J., said, that “no doubt the jury must be 
satisfied that there were mutual promises, but I think 
there is evidence from which they may be inferred.” 
So in Hfirvey v. Johnstone (6 C. B. 295), where the 
defendant had promised to marry the plaintiff if she 
would go to L., and she, trusting in his promise, 
went, and was held entitled to bring an action for 
the breach of his promise. An expression to third 
persons of an intention to marry another, not uttered 
in that other person’s hearing, nor communicated to 
such person by the authority of the party expressing 
the intention, does not amount to promise : Cole v. 
Cottingham^ 8 C. & P. 75. 

Infancy. — An 'infant, though not bound 
by a promise to marry, may bring an action 
for breach of promise to many : Holt v. 
Ward’Clarencieiix^^2 Str. 937. 

“ The contract,” said C. J. Raymond, “ is not 
void, but only voidable at the election of the infant ; 
and as to the person of full age, it absolutely binds.” 
The Infants’ Relief Act, 1874 (37 & 38 Viet. c. 62), 
s. 2, providing that “ no action shall be brought 
whereby to charge any person upon . . . any ratifi- 
cation made after full age of any promise or contract 
made during infancy, ...” applies to pit)mise» of 
marriage : Coxhead v. Mullis (3 C. P. D. 439), in which 
it was admitted that there had been no fresh contract 
or promise after the defendant came of age, or at all 
events there was no evidence of any such fresh promise. 
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Whether there is a fresh promise to marry after 
attaining twenty-one or merely a ratification of a 
previous promise made before that age, is a question 
for the jui;y : Northcote v. Doughty^ 4 C. P. L). 385 ; 
see also Ditcham v. Worrall (5 C. P. D. 410), where 
it was agreed that the danxages shq’ild be assessed, 
subject to the opinion of the Court as to whether the 
fixing of the ^.vedding day after coming of age was 
evidence of a fresh promise, and where I>enman and 
Lindley, JJ., held that it was, but Lord Cpleridge, 
C. J., held that it was a mere ratification. Judgment, 
therefore, for the plaintiff. 

Conditional promise. — If a promise to 
marry is not to be performed immediately, 
but to depend upon the happening of another 
event, it does not operate till after that event 
has happened ; per Lord Kenyon in Atchinson 
V. Baker ^ 2 Peake’s N. P. 104. 

See also Cole v. CoUiiigham (8 C. &*^P. 75), where 
a man in the presence of a ;woman declared his inten- 
tion of marrying her as soon as his business was 
settled, and it was held that it ‘must be shown that 
the condition had been performed. But where one 
of the parties repudiates the contract before the 
time for carrying it into effect has arrived, an 
action for the breach can be brought : Frost v. 
Knight^ L. E., 7 Ex. Ill, 8, C, In this case the 
defendant promised to marry the plaintiff as soon 
as his (the odefendant’s) father should die, but 
duuing bis father’s life refused absolutely to marry 
the plaintiff. And in Donoghue v. Marshall (32 L. T. 
310), the marriage was fixed to take place in May, 
1875, but in February of the same year the defen- 
dant told the plaintiff that the engagement must be 
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oonsidered at an end, and the plaintiff was held 
•justified in bringing the action at once. 

Unconditional promise. — a pi<bmise to 
marry is indefinitej ^he party to whom it is 
made may call upon the maker to perform it 
at any convenient time ; per Lhrd Kenyon 
in Atchinson v. BaJcer. 2 Peake’s N. P. 104. 

See also Potter v. Dcboos (1 Stark. 82), where Lord 
Ellenborough left it to the jury whether they would 
not presume a general promise to marry {i. c., a pro- 
mise to many within a reasonable time) from a 
promise of the defendant's to marry the plaintiff 
within six months, or in a month after Christmas ; 
also Short v. StouQ (8 Q,. B. 869), where Patteson, J., 
said : “ I do not see any rational distinction between 
the averments of a promise to marry on request and a 

f romise to marry in reasonable time after request.’’ 

n Phillips V. Crut(^iley (3 C. & P. 178), where the 
defendant said to the plaintiff that he would marry 
her in July, and that he would marvy her sooner 
were it not that he had arrangements to make which 
would be completed* by July, if not before, and also 
said to her in the month of May, on taking leave of 
her, “ I hope in a few weeks to take you home ; ” 
this was held sufficient evidence of a general promise : 
see also Dennis v. McKenzie (24 L. T. 363), where, 
after an action for a breach of promise had been 
commenced, the defendant wrote saying that he was 
ready to marry the plaintiff, and it was held that the 
breach had already taken place. ^ 

9 

Breach of promise. — If one of the parties 
has repudiated the contract, or by marrying 
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some one else has put it out of his or her^ 
power to carry out the promise, an action for 
|)reach qf the promise can be ’brought at 
once, although a time has been agreed upon 
and it has not arrived : ^hort v^Stone, 8 Q. B. 
358 . 


In the above case, Patteson, J., said, ‘‘There was 
a breach of contract at once when the defendant 
married see also Caines v. Smiih (15 M. & W. 189), 
where the defence was, that although the defendant 
had married, he had not put it out of his power to 
carry out his promise, for his wife might die before 
the lapse of the reasonable time, and he might thus 
be enabled to perform his contract with the plaintifiE ; 
and Alderson, B.y said : “ Why should we presume 
that the wife will die before the lapse of a reasonable 
time, or in the lifetime of her husband? We ought 
rather to presume the continuance of the present 
state of things, and while that continues it is clear 
that the defendant is disabled from performing 
his contract.’’* Where de^^endant has not married 
another, there ought ter be a proof of tender and 
refusal ; yet when plaintiff’s father asked defen- 
dant if he intended to carry out his promise, and 
he replied “ Certainly not,” that was considered 
sufficient : Gough v. Farr^ 2 C. & P. 681. Where 
the contract is made abroad and the breach occurs 
there, no action can be brought in England : see 
Cherry v. Thompson (20 W. li. 1029), where one 
of the partis came to England, and whilst here 
fecrived h letter breaking off the match ; but where 
the contract is made abroad and the breach takes 
place in England, an action can be brought : Durham 
y. Spence, L, E., 6 Ex. 46. 
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^ Justification for fireach of promise. — The 

subsequent discovery on the part of the man 
of the uncBastity of the woman ; o^/ the sub- 
sequent discovery on the part of the woman 
of the bad character 'or brutal conduct of the 
man ; is a justification for a breach of a pro- 
mise to marry. 

Conduct of the woman. — “ If any man has 
been paying his addresses to one whom he supposes 
to he a modest person, and aftcncards discovers her 
to he a loose and immodest woman, ho is justified 
in breaking any promise of marriage that he may 
have made to her ; hut to entitle a defendant to a 
verdict on that ground, the jury must he satisfied 
that the plaintiff was a loose and immodest woman, 
and that the defendant broke his promise on that 
account; and they must also he satisfied that the 
defendant had not known her character at the time of 
making of the promise ; for if a man knowingly pro- 
mise to marry such a person, he is hound to do so”: 
per Abbott, C. J., in Irving v. GrccnwZod^ 1 C. & P. 
350. Evidence as to the character which a woman 
hears in the neighbourhood where she lived is con- 
sidered admissible : Foulkes v. Bellway ^ 3 Esp. 236. 
See also Young v. Murphy (3 Scott, 379), where the 
defendant, after the promise, discovered that the 
plaintiff had had carnal intercourse with a third per- 
son, and was also pregnant with a child ; and Bench v. 
Merrick (1 C. & K. 463), where it was held that, if a 
man enter into a promise of marriage in ignorance of 
the fact that the woman had had an illegitimtite child, 
and discovers that before the marriage, and on that 
ground declines entering into the marriage, he has a 
right to do so, although the transaction as to the 
child may have taken place ten or more years ago, 
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and the conduct of the woman may have been since 
perfectly correct ; but if the man knew, or hj^d reason 
to know, at the time of the promise, tl^at the woman 
had had such a child, and gave that afterwards as his 
reason for refusing to marry, that would be no de- 
fence. The defendant promised marriage on condi- 
tion that’ the plaintiff would go to bed with him, 
which she did*: but there was evidence of subsequent 
promises. Semhle^ that this was not such a turpis 
contractus as to prevent the plaintiff from re(iovering : 
Morton v. Fenn^ 3 Doug. 211. 

Conduct of the man. — “ If the plaintiff had 
conducted himself in a brutal or violent manner, and 
threatened to use her ill, a woman, under such cir- 
cumstances, had a right to say she would not commit 
her happiness to such keeping ; and she might set up 

such defence, an,d it would be legal If the 

plaintiff appeared to be of gross manners and 
destitute of feeling . . , , the jury should take it 
into consideration in the verdi/^t they were to pro- 
nounce”: per Lord Bllenborough in Leeds v. Cook, 
4 Esp. 258. So also in Baddeley v. M^rtlock (1 Holt, 
N. P. C. 151), it was held to be a sufficient reply 
if the man had been, /ipon inquiry, found to be a 
man of bad character, but that* mere accusation and 
suspicion were not sufficient. 

Ill-health. — That the defendant since the pro- 
mise, but before the breach, became afflicted with 
disease, occasionally bleeding from the lungs, and 
by reason of such disease was incapable of marriage, 
was held not a good answer as against the party 
bringing the action : Hall v. Wright^ E. B. & E. 746 ; 
although semhle a good answer as against the plain- 
tiff, if she, instead of the defendant, had been so 
afflicted: ibid. ; see also Atchinson v. Baker (2 Peake, 
N. P. 103), where it was held that bodily infirmity 
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arising after the contract was a good reason for the 
^ other party breaking off the match. We agree with 
Mr. Pdllock in thinking that the case of Hall v. 
Wright is of little authority beyond the ]^/oint actu- 
ally decided : Pollock^ s Principles of Contracts^ 392. 

Unsound mind. — It is no answer that the plaintiff 
had, before the making of the promise, been of un- 
sound mind, and had been confined in a lunatic 
asylum, provided she was sane at the time of the 
promise i Baker v. Cartwright^ 10 C. B., N. S. 124. 

Previous engagement. — That the plaintiff was 
engaged to a third person at the time of the engage- 
ment is, in the absence of fraud, no answer : Beachey 
V. Brown ^ E. B. & E. 79G. 

Previous marriage. — That the defendant at the 
time of the promise was already married to a third 
person is no defence : Wild v. Harris, 7 0. B. 999 ; 
Millward]^, Littlewood, 5 Exch. 775. 

Resc:^'^ssion of promise. — If one of the parties had 
‘‘absolved, exonerated, and discharged” the other 
from thle promise, it is a good answer to an action for 
the breach thereof : King y ^ Gillett, 7 M. & W. 55 ; 
also, iff there has beeil a tacit agreement to rescind the 
contract, as where no communication between the 
parties has taken place for two years : sec Davis v. 
Bomjford (6 H. & N. 245), where the question had 
been! left to the jury, who had found that it was a 
good defence; and, on a motion for a new trial, the 
es unanimously decided that it was a question for 
the/ jury, and Pollock, 0. B., said, “ I think that the 
question was properly left to the jury, and that they 
came to a right conclusion.” 

^ Fraud. — If the defendant was induced to continue 
t.he connection (after having broken it off from 
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rumours of the real state of affairs), by wilful sup- 
pressions of the real state of the circumstances of th^ 
family and previous life of the plaintiff, it Is a good 
defence : ^er Abbott, C. J., in Wharton v, Lewis y 
1 C. & P. 529. 

Death of one of the PARTiES.—^he executor or 
administrator# cannot have an action for a breach of 
promise to the deceased where no special damage is 
alleged : Cliarnherlain v. Williamson^ 2 Mau. & S. 408. 


Evidence. — The parties to any action for 
breach of promise of marriage shall be com- 
petent to give evidence in such action : pro- 
vided that no plaintiff in any such action 
shall recover a verdict unless his or her 


testimony shall be corroborated by some other 
material evidence in support of such promise.: 


32 33 Viet, c, 68, s, 2. • \ 

These words differ from those used ift the ifeastardy 


Act (7 & 8 3i^ict. c. 101, s. 3), which says that the 
evidence of the party fringing the action ^all be 
“ corroborated in some materiai particular by other 
testimony.” In Bessela v. Stern (L. R., 2 C.\P. D. 
265), therefore, where the defendant had seduct^d the 


plaintiff, her sister gave evidence that the defendant 
told her (the sister) that he would marry the plaintiff, 
and also that she overheard a conversation in the course 
of which the plaintiff said to the defendant “you always 
promised to niarry me, and you don^t keep your wo^d,” 
wljen the defendant said he would give the plainUiff 
money if she went away. This evidence was heffd 
admissible under the 32 & 33 Viet. c. 68, s. 2 ; slee 
also Wilcox V. Gotfrey (26 L. T. 328), where it w) 
held that the jury could judge as to whether th\ 
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testimony was corroborated ; also that the fact, that 
flbe plaintiff had sworn that the defendant had pro- 
mised to* maryy her, whereas the defenchint had 
declined to sro into the box and swear thtt he had 
not, must be taken into consideration. In this same 
case it was held* that acts done before the promise 
could not be produced as evidence : see also Hickey v. 
Campion^ 20 W. R. 752 (Ir. Ex.). A^defendant is 
entitled to inspect documents "in the plaintiff^s pos- 
session befiring upon the amount of damages, though 
.there is no issue to be tried: Pape v. Lister^ L. R., 
6 Q. B. 242. 

Bonds. — Where one of the parties to the 
agreement to marry binds himself or herself 
by a unilateral bond or covenant to pay a 
sum of money if he or she refuses to marry, 
an action may be brought thereon in case 
of such refusal. 

Atkins v. Fa'i^ (1 Atk. 287), a covenant by the 
man, and Box v. Day (1 Wils. 59), a covenant by 
the lady. Where, howevef, §uoh a bond has been 
obtained by fraud it iff voidable : see post, p. 18. 

Promises in consideration of marriage. — 

If a person make a representation, upon the 
faith of which a marriage is contracted, that 
representation must be made good by him 
or his executors or administrators. If .mad? 
by parol, there must be a part performance 
other than the marriage. 

Thus if the parent or his agent deliberately holds 

E. c 
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out inducements to the suitor to celebrate the mar- 
riage, and he consents and celebrates it, believing iu 
was intended that he should have the benefits so held 
out to him, the court will give effect to the proposals. 
In Hammersley v. Be Biel (12 Cl. & F. 45), the 
lady’s brothers, acting for her father, stated that 
10,000/. would be left by his will to be settled on wife 
and children^. The suitor then married and pro- 
vided a jointure, relying upon the statement. The 
10,000/. was not left by the father’s wall ; and it wgts 
held that his estate was liable to the payment thereof, 
wdth interest from the end of the year after his death : 
see also Luders v. Anstey, 4 Ves. 501 ; Prole v. Soadyy 
2 Giff. 1 ; Coverdale v. Eastwood^ L. F., 15 Eq. 121. 
The marriage must take place in reliance upon the 
representation : Bashivood v. Jermyny 12 Ch. 1). 776. 

Marriage brocage contracts. — Agreements 
made for the purpose of promoting marriage 
are void ab initio. 

Examples. — Any agreement for i:eward to bring 
about a marriage : Hall v. P otter y 3 Lev. 411. A 
bond given ^ obtain a father’s consent to the mar-, 
riage of his daughter*: Keat y. Allen y 2 Vern. 588. 
A release given to obtain the mother’s consent: 
Hamilton v. MolmUy 1 P. Wms. 118. As such 
agreements are not merely voidable, but void, they 
cannot be confirmed : Cole v. Gibson, 1 Ves. senr. 
503 ; see also Stribhlehill v. Brett, 2 Vem. 446, 
and the important case of Hall v. Potter, 3 Lev. 411. 
Money paid in consideration of marriage brocage 
contracts niay be recovered : Smith v. Bruning, 2 
Tern. 392. 

Agreements in fraud of marriage. — Con- 
tracts made in fraud of parents or persons 
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standing in loco parentis are voidable, and 
aay b« set aside in equity : Woodhouse v. 
^heplejjy 2 Aik. 535. / 

So also oontraots in fi;^ud of one of the parties to 
the marriage : Turton v. Benson, 1 P. Wms. 496 ; 
Peyton v. Bladwell, 1 Vem. 240 ; Palmier v. JSfeave, 
11 Yes. 165. Such contracts^ being only voidable, 
will not be set aside if doing so would injure third 
persons : ^Roberts v. Roberts, 3 P. Wms. 66, Where 
*one of the parties to the marriage has prior thereto 
been furnished with money or property to deceive 
the other party, and he or she has made an agree- 
ment to restore the whole or part of it, or has given 
a bond to do so, such agreement or bond is voidable : 
Gale V. Lindo, 1 Yern. 475 ; Lamlee v. Ilanman, 
2 Yem. 466; Redman v. Redman, 1 Yern. 348, 

CONDITIONS AND AGREEMENTS IN 
RESTRAINT OF MARRIAGE. 

Testamentary conditions. — The di stinc- 
tions which are recognised in bur courts 
respecting testamentary ‘conditions with re- 
ference to marriage are founded, says Fon- 
blanque (Treatise on Equity, p. 258), upon 
the following considerations : ‘‘Though it be 
true that freedom from restraint, as it en- 
courages this species of contract, is of im- 
portance to the state, it must not be con^dered 
as a principle' to be pursued to its whole 
extent and at every hazard, for if it were it 
would be found that this principle, the well 

c2 
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regulated and bounded influence of which i 
capable, of inducing real benefit to society, i 
in its excess or abuse, like other good prin- 
ciples, destructive of the very interests which 
it professes to consult .... TKe only restric- 
tions wliich^ the law of England imposes are 
such as are dictated by the soundest policy 
and approved by the purest morality’: that a 
person professing to be affectionate shall not 
be unjust, that professing not to assert his 
own claim, he sliall not disappoint or control 
the claims of nature, nor obstruct the interests 
of the community, that what purports to be 
an act of gcn(5rosity shall not bo allowed to 
operate as a temjDtation to do that w^hich 
militates against nature, morality or sound 
policy, or to refrain from doing that which 
would sor^e and promote the essential in- 
terests of society ; afe prinqiples which cannot 
reasonably be reprobated as harsh infringe- 
ments of private liberty, or even reproached 
as unnecessary restraints on its free exercise.’’ 

In considering the validity of conditions 
in restraint of marriage, it is necessary to 
distinguish between conditions precedent and 
conditions subsequent, whether the property 
to the gift of which they are attached is real 
or personal, and whether the restraint upon 
marriage is general or particular. Conditions 
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precedent are such as must be punctually 
perfomued before the estate can vest,yand as 
the estate is *only to arise upon the perform- 
ance of the condition^ it cannot vest till it is 
performed. TTj^on a condition subsequent 
the estate is immediately vested, but is liable 
to be divested wpon the Breach or perform- 
ance of ’the condition. As a condition sub- 
sequent operates in defeasance of a vested 
interest, it is construed strictly and is not 
favoured at law. No precise technical words 
are necessary to make a condition precedent 
or subsequent, it will depend upon the inten- 
tion of the donor, as collected ‘from the fair 
construction of the instrument. We have 
already mentioned that the rules of the 
common law •are followed in determining the 
validity of conditions in restraint of marriage 
annexed to gifts real property, while the 
civil law governs as to similar conditions 
annexed to gifts of personalty. 

Conditions precedent. — If the condition in 
restraint of marriage is a condition precedent 
it is valid, whether it is general or particular, 
and whether it relates to real or personsLl 
property. 

Eealty. — Bertie v. Lord Falkland^ 3 Ch. Oa. 129 ; 
JReynish v. Martin^ 3 Atk. 330. 
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V. TyUr, 2 Bro. C. G. 431, 
the leading case ; Stackpole v. Beaumont^ 3,Ves. 89 ; 
Garhut^ Y, Hilton^ 1, Atk. 381; Atkins v. HiccockSy 
ibid. dOili 

In Bam v. Angel (4 De G. F. & J. 524), a testator 
by his will gave a share of kis residiLary estate in case 
A. should marry B. in trust for A. for life, subject 
to the provisb thereinafter contained, with remainder 
over ; but if A. shoilld not marry B., the testator 
directed that the bequest to A. should fail and become 
part of his residuary estate, for the benefit of the 
other legatees. A. married 0. in testator’s lifetime 
with his consent. Held, that the condition being 
precedent, could not be removed by the assent. 
When, however, by unavoidable circumstances, the 
consent required cannot be obtained, the doctrine of 
cy pres will be applied, and it will be sufiicient if the 
condition is complied with as far as possible. Thus, 
if a condition precedent requires the consent of three 
trustees to the marriage, and one of them die, the 
approbation of the survivors wjll be a sufiicient com- 
pliance with the condition : Bopcr'^s LcgacieSy 4th ed., 
p. 802, approved by James, L. J., in Bateson v. Oliver^ 
Massey y 2 Ch. D. 753. In this case the condition 

E recedent was the con,sent of parents : one died, and 
eld that consent of survivor wfi-s sufiicient. The same 
rule would hold good whenever the consent of several 
persons is required, and the consent of the survivors 
is duly obtained. Where also the person whose 
consent is required dies, the condition will be dis- 
pensed with : see Booth v. Meyer y 38 L. T. 125. 

Conditions subsequent. — If the condition 
in restraint of marriage is a condition subse- 
quent, it is good as to real estate if the 
restraint is partial, and apparently also if 
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{general, whether there is or is not a devise 
over. ^ y 

. . . / . 

The restraint, if general, will be held go^d if the 

object of the donor seems to be to make a provision 
until marriage rather than to restrain marriage: 
Jones V. Jones ^ 1 Q. B. D. 279. As to partial 
restraints, see Fry v. Porter^ 1 Cii. Cas. 138. 
Eeab estate for this purpose iticludes such portions 
charged upon, or interest arising out of, land, as are 
■not in their nature testamentary : Harvey v. Aston ^ 
1 Atk, 361 ; Mansell v. Mansell^ 2 Bro. C. C. 473. 
Lord Thurlow says, in Scott v. Tyler (2 Bro. C. C. 
431), “ land devised, charges upon it, powers to bo 
exercised over it, money legacies referring to such 
charges, money to be laid out in lands (though I do 
not find this yet resolved) follow the rule of the 
common law.” 


A condition subsequent in general restraint 
of marriage,, annexed to a gift of personal 
property, or a mixed fund, is bad, whether 
there is or is not a gift'over. 

See Lloyd v. Lloyd, 2 Sim. (N. S.) 255 ; Morley v. 
Pennoldson, 2 Hare, 570; Bellairs v. Bellairs, L. It., 
18 Eq. 510, where Sir George Jessel seemed to be of 
opinion also that the condition would be void if the 
gift were of the income of a fund arising from the 
proceeds of a sale of realty only. 


A condition subsequent in partial restraint 
of marriage annexed to a bequest of personal 
property is valid if there is a gift over, but 
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not otherwise. If there is no bequest over, 
the condition restraining marriage is regarded 
as bei^g in terrorem only, and is of no 
effect. 

The following are examples of partial restraint : — 
A condition (.not to marry without consent ; or to 
marry or not to marry a certain person ; or a condi- 
tion prescribing due ceremonies and place^ of mar- 
riage, or which prohibits marriage before a reasonable, 
age ; a condition not to marry a widow : Scott v. 
Tyler, 2 Bro. C. C. 431. 

As to gifts over, see Sutton v. Jewhc, 2 Cha. Rep. 
95; WrottcsleyY, Wrottesley, 2 Atk. 584 ; and Chauncy 
V. Gray don, ibid, 616. 


Where it is a condition subsequent that 
consent to the marriage shall be obtained, 
such consent may bo dispensed with in the 
following cases : — 

I 

(1) Where the legatee *or devisee marries with the 
testator’s consent, or he subsequently approves of the 
marriage : Clarke v. Berkeley, 2 Vem. 720 ; a devise, 
Parnell v. Lyon, 1 V. & B. 479 ; a bequest, Wheeler 
V. Warner, 1 S. & S. 304 ; subsequent approval, Smith 
V. Cordery, 2 S. & S. 358. The case of Lowry v. 
Patterson (8 Ir. Rep., Eq. 372), though apparently 
in conflict with these decisions, will be found to 
be in agreement : see also Crommelin v. Crommelin, 
3 Ves. 227. ' 

•(2) Where it becomes impossible to obtain such 
consent. In Booth v. Meyer (38 L. T. 125), a testa- 
tor declared that if L. should marry M. without his 
consent in writing first obtained, the legacies to L. 
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should be void, and should go to certain other per- 
ISons. After testator’s death L. married M.ywithout 
such consent. ^ Held, that the condition was^nly in- 
tended to apply to marriage during testfy:or’s life, 
and that the condition having become impossible of 
fulfilment, the gtft over Sid not take effect : see also 
Grant 2 1)ow,73 ; Collett v. Collett^ 35 Beav. 312. 

As to what is a sufficient manifestation of consent 
see Me^grctt v. Me^grett^ 2 Vern.'*580 ; Clarke v. Parker^ 
19 Ves. Ij Lord Strange v. Sniithy Amb. 263; Worths 
Jington v. JEvans^ 1 S. & S. 165 ; Daley v. Deshouverie^ 
2 Atk. 261 ; Pollock v. Crafty 1 Mer. 181. It appears 
that the consent must not be unreasonably or impro- 
perly withheld: Dashwood v. Biilkeley^ 10 Ves. 230. 

Conditions annexed to gifts of personalty, that 
husband and wife should separate, are void, but the 
gifts are valid. In Brown v. Peck (1 Eden, 140), 
there was a bequest of an allowance to a feme covert ^ 
on condition that she lived apart from her husband. 
Held, that the condition being contra honos mores ^ 
the legacy was unconditional. In Wren v. Bradley 
(2 De G. & S. 49), an annuity and share in residue 
were bequeathed to testator’s daughter on condition 
she lived apart from her husband. Held^ that the be- 
quests were valid, although'tl^ey were living together 
at time of testator’s cfeath. 


Second marriages. — A condition, whether 
subsequent or precedent, in restraint of a 
man or woman marrying a second time is 
valid, , 

The cases deciding that a condition restraining 
the second marriage of a widow is valid are Newton 
V. Marsden (2 J. & H. 356), Evans v. Rosser 
(2 H. & M. 190), and this is so, whether imposed 
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by a husband or a stranger. A recent case in the 
Court Appeal has, in analogy to these decisions', 
held th^' such a condition as to a widpwer marrying 
again is ftlso valid : Allen v. Jaclison^ 1 Ch. D. 399. 

■ ( 

Conditional limitations. — Either real or 
personal property may be given to a person 
until marriage and then overj and such a 
limitation will be valid. 

Examples. — An annuity or an estate given to a 
person during widowhood : Jordan v. Holhham, 
Amb. 209 ; Barton v. Barton^ 2 Vern. 308. College 
fellowships are a famihar illustration of the validity 
of limitation during celibacy : see Lowe v. Peersy 
Wilmot’s Cases, ^3 69. An annuity to a person while 
she keeps single : Oibson v. Dickicy 3 Man. & S. 463 ; 
Heath v. Lewisy 3 De G. M. & G, 954. 


Agreements. — Agreements made in re- 
straint of marriage are void, as being con- 
trary to public policy. 

In Hartley v. Pice (10 East, 22) Lord Ellenborough 
held a wagering contract, that defendant would not 
marry within a specified time, to be void, as it tended 
to discourage marriage : see also Baker v. WhitCy 
2 Vem. 215. Any agreement, whether by parol or 
specialty, which restrains a person from marrying 
agy one other than a particular person is void : Lowe 
V, PeerSy 4 Burr. 2230 — 2234. But a covenant to 
pay a woman a sum of money so long as she con- 
tinues unmarried is good : Gibson v. Bkhie, 3 Mau. & 
S. 463. 
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. MARRIAGE AND ITS REQUISITES. 

Marriage,* as nnderstood in Christendom, 
is the voluntary union for life of one man 
and one woman, to the exclusion of all others. 
A marriage contracted in a couptry where 
polygamy is lawful between a man and a 
woman • who profess a faith which allows 
‘polygamy, is not a marriage as understood 
in Christendom ; and though it is a valid 
marriage by the lex loci^ and at the time when 
it was contracted both the man and the 
woman were single and competent to con- 
tract marriage, an English (jourt will not 
recognize it as a valid marriage in a suit 
instituted by one ^ of the parties against the 
other for the purpose of enforcing matrimo- 
nial duties, or of obtaining relief :^or a breach 
of matrimonial obligations : Hyde v. Hyde^ 
L. R., 1 P. & D’ 130. The requisites for 
a valid marriage are, that it should be cele- 
brated in a form valid by the lex loci cele- 
hrationis^ and between persons capable of 
eontracting a marriage by the law of their 
domicile, consenting thereto, and able to per- 
form the duties of marriage. ** t 

Formal requisites. — The forms of enter- 
ing into the contract of marriage are regu- 
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lated by the lex loci celehrationis : Brook 
Brook^\9 H. L. C. 193; Simonin y. Mallac^ 2 
Sw. & fr. 67. The formal requisites of a 
marriage in England, and the capacity for 
contracting it, are j^rescribed ’ by several 
statutes. ' 

The 4 Geo. 4, c. 76/rendered it necessary that all 
persons, except Jews and Quakers, should be. married 
according to the rites of the Established Church, and * 
directed that all the rules prescribed by the Eubrics 
prefixed to the Book of Common Prayer should be 
duly observed. By this act marriages shall take 
place in the parish church or public chapel of the 
parish or chapelry in which the parties to be mar- 
ried, or one of them, shall reside, after publication of 
banns for three . Sundays preceding the solemniza- 
tion of the marriage; or if it is a marriage by 
common licence, at the church or chapel in the 
parish of which one of the parties has resided for 
fifteen days preceding the obtaining ^of the licence, 
which church must be named on the licence. If it is 
a marriage by special licery3e, it can take place at any 
hour of the day or night, in any place, whether con- 
secrated or not. People may also be married in an 
Established Church, after obtaining a certificate from 
the superintendent registrar, the certificate naming 
the church where the parties are to be married (6 7 

Will. 4, c. 85), but not without the consent of the 
minister of the church: 19 4* ‘-^9 Viet. c. 119, s. 11. 
All marriages, except those where a special licence 
has been obtained, must take place between the hours 
of ceight* a.m. and twelve noon. If the marriage is 
celebrated in a church, it must be performed by a 
duly ordained clergyman, who, with two other wit- 
nesses, must attest the marriage, and in this case the 
civil registrar need not be present. If the bride- 
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groom be a priest, be cannot perform the ceremony ; 

he do, the marriage is null and void : Befmish v. 
Beamish, 9 II^L. 0. 274, -/ 

The 6 & 7 Will. 4, c. 85, appointed, instead of a 
marriage in accordance ^with the rites of the Church 
of England, a marriage'' at a duly licensed place of 
worship, or a purely civil ceremony. Under this act 
persons may be married upon a certidcate or upon 
a licence of the superintendent registrar of the dis- 
trict or (Jistricts (if more than one) in which they 
.reside, after notice given. In the case of a marriage 
upon a certificate, the notice must state a previous 
residence of at least seven days in the district or 
districts, and a copy of the notice must be hung up 
in the registrar’s office for twenty-one days after 
it has been received. In the case of a marriage 
upon a licence, if the parties declare that they have 
resided for at least the fifteen days next before the 
notice in the district or districts, the licence may be 
issued the second day after the notice is received. 
The licence or certificate must state where the 
marriage is to take place. The parties may then be 
married either rin a place of religious worship regis- 
tered as a building for the solemnization of marriages, 
or in the superintendent Registrar’s office ; in the 
latter case the superintendent registrar must himself 
be present, and in the former, he or one of the regis- 
trars under his superintendence. The marriage must 
take place between the hours of eight a.m. and twelve 
noon, and there must be two witnesses to attest to its 
having taken place. 


Eraudulent alteration of NAME.-rlf both par- 
ties were cognizant of it, and the marriage, was l^y 
banns, a suit for nullity can be established : Mather v. 
Ney, 3 Mau. & S. 265 ; but “in order to invalidate a 
marriage ... it must be contracted by both parties, 
with a knowledge that no due publication of the 
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banns had taken place per Denman, 0. J,, in R, v. 
Inhahitcmts of Wroxton^ 4 B. & Ad. 640.^ If thd 
marriagX is by licence the suit for puUity cannot 
be established : see Bevmi v. M^Mahon^ 2 Sw. & Tr. 
230, where Sir C. Cresswell said, “ Is the marriage 
to be vitiated by reason of fnis-statement in the affi- 
davit? We find no authority for that proposition, 
but, on the Contrary, many dicta in a long series of 
oases directly the other way, and pointing out the 
difference in that respect between banns and licences:” 
see also Hannen, J., in Has well v. Haswell and Gil- 
bert (30 W. B. 231), where he says, “ as the marriage 
was by licence and not by banns, I do not think the 
misdescription invalidates it.’’ There is no analogy 
between a marriage by banns and a marriage before 
the registrar: Holmes v. Smmons^ L. K., 1 P. & D. 523. 

Consent of guardians, &c. — The consent of 
parents or guardians shall be obtained to the mar- 
riage of minors (except where they are widowers or 
widows) . The marriage is not invalidated by the 
want of such consent, but the property that shall 
accrue to the offending party by reasUn of marriage 
may be settled for the benefit of the innocent party, 
or for the issue of the ma/riage: 4 Geo, 4, c. 76, s, 23. 
Where the husband incurs a penalty under this section, 
the Court of Chancery has no discretion, but is bound 
to settle and secure all the property present and 
future of the wife for the benefit of herself or the issue 
of the marriage : Att,-Gen, v. Mullay^ 4 Puss. 329. 
The father is the proper guardian of his children, and 
he has power by deed or will to appoint a guardian, 
who at his (^eath shall stand in his place. After the 
father’s.death, and in default of his having appointed 
a guardian for his children, the mother will act as 
guardian until she marries again. If there is no 
mother, or on her marrying again, the Court of 
Chancery will either appoint or act as guardian. In 
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case tlie father or fathers of the parties to he married, 

one of them, shall he non compos mentis) or the 
guardian or gjiardians, mother or mothers, r,r any of 
them whose consent is made necessary to ^the mar- 
riage, shall he non compps mentis y or heyond seas, or 
shall unreasonably, or fiom undue motive, withhold 
consent, the Court of Chancery will render assistance : 
4 Geo. 4, c. 76, ss. 16 and 17. 

Qua'k:i 5 rs. — T he 6 & 7 Will. 4, o. 85, s. 2, pro- 
,vides that where hoth parties belong to the Society 
of Friends, commonly called Quakers, they “may 
continue to contract and solemnize marriage accord- 
ing to the usages of the said society,’’ provided that 
notice to the registrar shall have heen given, and 
that the superintendent re^trar’s certificate shall 
have heen issued. The 23 Viet. c. 18, extends this 
provision to the cases where “ one only, or where 
neither of the parties to the marriage shall he a 
member of the said society; provided always, that 
the party or parties who shall not be a member or 
members of the said society shall profess with or 
he of the persAiasion of the said society,” and he 
authorized by the rules of the said society. See also 
35 Viet, 10. 

Jews. — The 6 & 7 Will. 4, c. 85, s. 2, provides 
that Jews may continue to contract and solemnize 
marriage according to their own usages, provided 
that the superintendent registrar’s certificate shall 
have heen issued in due form. 

Eoyal MARRIAGES. — By 12 Geo. 3, g, 11, no de- 
scendant of George II. (other than the issue »of pryi- 
cesses who may validly marry into foreign families) 
can marry without the consent first obtained of his 
Majesty’s heirs or successors, signified under the 
great seal and declared in council. A marriage 



32 


THE LAW OF HUSBAND AND WIFE. 


without such is void wherever celebrated {The Sussex 
Peerag6^1\ C. & F. 85) ; but if any descendant OY&f 
twenty-Ave shall persist in his intentiop to contract a 
marriage^ although such consent is withheld, he or 
she may do so after giving twelve months’ notice to 
the Privy Council. ' #» 


Colonial marriages. — The 28 & 29 Viet. c. 64 
provides that every law made or to be made by the 
legislature of any of her Majesty’s possessions abroad 
for the purpose of establishing the validity of any 
marriage contracted in such possession shall have 
from the date of such law the effect of making any 
such marriage valid within all parts of her Majesty’s 
dominions, provided that at the time of such marriage 
both of the parties thereto were according to the law 
of England competent to contract the same. 

4 

Marriages in foreign countries. — Marriages 
of British subjects in foreign countries are valid if 
made according to the forms pfescribed by the laws 
of those countries {Lacon v. Higgins^;^ Stark. 178 ; 
Lautour v. Teesdale, 8 Taunt. 830), or if solemnized 

in the mann& provided by 12 & 13 Viet. c. 68. 

« 

Consular marriages. — The 12 & 13 Viet. c. 68, 
and 31 & 32 Viet. c. 61, provide for marriages be- 
tween British subjects resident in foreign countries, 
by or in the presence of the British consul, or the 
person acting temporarily as British consul. 


Her Ma^stv’s ships. — The Act 42 & 43 Viet, 
c. 29, makes valid all marriages between British 
subjects which before the passing of the act have 
been solemnized on board one of her Majesty’s 
vessels on a foreign station, in the presence of the 
oflBoers commanding such vessel. 
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Essentials of marriage. — It is essential to 
T:lie validity of a marriage that the ,, parties 
should not he witliin the prohibited .degrees 
of consanguinity ori affinity, and should be 
unmarried; tRat each of them should be of 
the required age, and should coifsent to the 
marriage ; and that they should be of sound 
mind, and able to perform the duties of 
‘marriage. 

Prohibited degrees. — The essentials of the 
marriage contract depend upon the lex domicilii, and 
therefore, if the marriage is absolutely prohibited by the 
law of the domicile, the marriage is there void, though 
duly solemnized elsewhere. Thus, where a marriage 
between relatives is forbidden by our law, such a 
marriage contracted by British subjects temporarily 
resident abroad, but really domiciled in this country, 
though valid in the ^foreign country, is void here : 
Brook V. Brook, 9 11. h. C. 193. In England all 
marriages before the 31st August, 1835f within pro- 
hibited degrees of affinity (f. c., the relation between 
the wife or husband, mnd the relatives of the other 
of them) are valid ; but within prohibited degrees 
of consanguinity are void. Since that date all mar- 
riages between parties related to each other, either 
by consanguinity or affinity within the third degree 
inclusive, are absolutely void (5 6 Will, 4, c. 54, 

ss, 1 and 2), wherever contracted, if the parties are- 
domiciled in England. In the case 9 f Brook 
Brook {supra), a man married, in Denmark, .his de- 
ceased wife’s sister, where such marriages are valid : 
held, that the marriage was void, as at the time 
of the marriage they were domiciled in England. 

E. D 
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lucid interval is good, unless a commission of lunacy 
has be^n taken out and remains unrevoked at^the tim^ 
of marnage, when it is void under 15,060. 2, c. 30 : 
Turner vc Meyers^ 1 Hagg. Cgiis. R. 414 ; Hancock v. 
Peaty^ L. E., 1 P. & D. 33^ 

€ 

Impotencv. — A marriage is voidable on account of 
the impotencfy of either party, but is valid until 
annulled. The latest case bearing on impotency is 
X. V. L, (otherwise IF.), 7 P. D. 16. 

Proprietary rights. — Where a person domiciled 
in one country marries a person domiciled in another 
country, the question arises what law is to govern the 
operation of the marriage upon the proprietary rights 
of the parties. The following rules are extracted 
from Westlake’s Private International Law (p. 61) : — 
First. In the absence of express contract, the effect of 
marriage on English land is governed by the law of 
England, while the law of the domicile (husband’s) 
regulates the rights of the husband and wife in the 
moveable property belonging to either of them at the 
time of the marriage, or acquired by either of them dur- 
ing the maniage. Secondly. The formal requisites of a 
marriage settlement or/3ontract will generally depend 
on the law of the place where ‘it is made ; but if it 
relates to English land it cannot operate as a convey- 
ance unless it satisfies the forms required by English 
law. Its legality, operation, and generally its inter- 
pretation, will be governed by the law of the matri- 
monial domicile, except where the marriage has taken 
place on the faith of an agreement that the husband 
shall transfca* his domicile to another country, when 

law will govern. 


Nullity of marriage. — The Probate, Ad- 
miralty and Divorce Division of the High 



MAKRIAGE AND ITS REQUISITES. 


37 


jCourt has power to declare a marria^ null 
and voM upon a suit for nullity of marriage. 
The legal presumj]|tion is in favour of the 
Yalidity of any nmrriage ; and altliough 
grounds may exist for declaring it void, yet 
if the petitioner has been aware of tlicm and 
has refrained for some time from seeking 
^relief, the remedy will be barred. 

We have already stated that to constitute a valid 
marriage it is requisite (1) that it should be celebrated 
in a form valid by the lex loci celehrationiH ; (2) that 
the parties should be capable of inter-marrying by 
the law of their domicile; and (3) that they should 
consent thereto, being of sound mind and able to 
perform the duties of marriage. Tte first is merely 
formal, and the court will not, in the absence of 
some of the required formalities, declare the marriage 
void unless both the parties were at the time of the 
marriage awaTe of the non-compliance with such 
forms, and knowingly and wilfully con(?urred in the 
omission or irregularity. a marriage is valid 

although celebrated fv’ithout banns and licence first 
had and obtained, unless both parties were aware, at 
the time of the ceremony, of the absence of such 
banns and licence : Greaves v. Greaves^ L. It., 2 P. & D. 
423; see also Gompertz v. Kensit, L. R., 13 Eq. 369 ; 
Templeton v. Tyree, L. R., 2 P. & D. 420 ; and Fendall 
V. Goldsmid, 2 P. D. 263. With regard to (2) and (3), 
if either is lacking, /. <?., if the parties aie not single 
or are within the prohibited degrees of consamguini|y 
or affinity, or if one of them is impotent, the marriage 
is void, whether the parties were or were not aware of 
it : see the cases of Brook v. Brook and Sottomayor v. 
Be Barros, ante, pp. 33, 34. 
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. Jairtitation of marriage. — jactitation o 
marriage is where a person ‘‘hoaSts that 
he or she is married to ^e other, whereby a 
common reputation of l^eir matrimony may 
ensue.” Suits for jactitation of marriage rarely 
occur now. * If the jietitioner’s case is proved, 
the court will decree perpetual silence against 
the jactitator. 

The defences to a jactitation charge are either a 
denial of the boasting, or a setting-up of the mar- 
riage, or an allegation that the j actitator was allowed 
by the petitioner to assume the character of husband 
or wife, as the case may be : see Bromie’s Divorce 
Practice, 4th edit. 90, 149. 


PERSONAL RIGHTS AND LI ABILITIES 
RESULTING FROM' MARRIAGE. 

The rights of a husband acquired by mar- 
riage are either rights in rem, that is, rights 
against the world genemlly, or rights in 
‘personam, that is, rights against individuals. 
As will be seen hereafter, many of the wife’s 
rights in rem and rights in personam were for- 
merly transferred to the husband by the mar- 
riage; but^it still creates a new class of rights 
rcmf viz. , ' those rights which he has to the 
'society and person of his wife as against all 
other persons ; and such rights may be violated 
by any act which deprives liim, even though 
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^temporarily, of her society (joer quo^ con- 
sortium Umisit), or which wrongs her reputa- 
tion. ■ , 

Husband's ^•ights and powers. — A hus- 
band may recover damages for tl^) wrongful 
imprisonment or detaining of his wife, for 
injuries io her, for assault and battery of her 
l^even where the assault is with consent of 
wife, as she has not potestatem coiyoris siii)^ 
and for slander of her where special damage 
results to him. 


If the cause of action is one that will survive to 
the wife after the husband^s deatli, she shall be 
joined, but in every other case the fLUsband will sue 
alone: see Vinpr\^ Ahr. Bar, and Fern. {J,) 

Where a person jvho has assaulted a married 
woman has been summarily convicted and fined, and 
the fine has be?n paid, the husband’s right of action 
is barred : Masper v, Broten^ 1 C. P. D. ^7 , 

A husband may maintain /in action against any 

E erson who entices a^ay his wife from him, or who, 
aving received her into his house, allows her to con- 
tinue there after the husband has given him notice 
not to harbour her, unless the husband has been 
guilty of cruelty: see Winsmore v. Greenhanky Willes, 
577 ; Philips, SquirCy 1 Peake, 114; Berthon v. Cart- 
wright y 2 Esp. 4b0. 

If the death of the wife is caused by neglect, de- 
fault, or any wrongful act, the husband is entitled to 
compensation : 9 10 Viet, c, 93 ; see also Chapman 

V. Bothtvell, 4 Jur. (N. S.) 1180. So, also, for 
injuries to her caused by negligence : George v. 
Skivingtotiy L. E., 5 Ex. 1, 
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Adultery. — The Divorce Act, 1857, s. 59, abo- 
Uflhed xhe action given to a husband against,, a person*^ 
for criminal conversation with his vnh ; but sect. 33 
permits a, husband to claim damages from any person 
who has committed adulter;^with his wife ; such da- 
mages may be claimed, eitner in a* petition for dis- 
solution of marriage, or for judicial separation, or in 
a petition lidiited to such object alone, lc., to the 
claiming of damages. In assessing damages the jury 
are to take into consideration the same circumstances 
as would have been considered in an action for« 
criminal conversation : Comyn v. Comyn^ 32 L. J., 
Prob. 210; Cowing Cowing^ 33 L. j., Prob. 149. 
The court has power to direct in what manner the 
damages shall be paid or applied, and to direct that 
the whole or any part thereof shall be settled for the 
benefit of the children (if any) of the marriage, or 
as a provision for the maintenance of the wife : 
sect, 33. 

Besides the proprietar}'; rights which the 
husband may have acquired by tlie marriage, 
he has certain personal rights against his wife. 
Thus, he has a right io sue for restitution of 
conjugal rights if she has left him. It used 
to be held that a husband had' power to ad- 
minister correction to his wife : Sir Thomas 
Seymour^ s case, Godb. 215, but even then 
Coke, L. J,, dissented from the majority of 
the court. • 

•In Bac. Abr. Baron and Feme (B.), it is said, ‘‘The 
husband hath by law power and dominion over the 
person of his wife, and may keep her by force within 
the bounds of duty, and may beat her, but not in a 
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violent or cruel manner;’’ and although hy our 
^ancient Jaw she was entitled in case of threatened 
violence to sue out her writ of suppUcavity yet the 
writ expressly saved (h© husband’s lawfifd power. 
There is little doubt, Cowever, that at the present 
day a husband would be criminally liable for assault- 
ing his wife, and that in a matrimojjial suit such 
treatment of her would be regarded as cruelty. In 
1718, in the case of Atwood v. Atwood (Free. Cha. 
492), it was held, that the husband has by law a 
right to the custody of his wife, and may, if he 
think fit, confine her, but that he must not imprison 
her, and that a wife cannot either by herself or her 
next friend maintain a writ de Ji, online replegiando 
against her husband. This subject is fully dis- 
cussed and authorities cited in the remarkable case 
of In re Cochrane (8 Dowl. P. C. 630), which 
decided that where there is a restraint upon the 
personal liberty of a feme covert^ the court in 
favor cm liber tat is will grant a habeas corpus directed 
to the husband to luring up the body of his wife. 
From the return made to the writ, it appeared that 
the restraint Tin the wife’s person arose from her 
own breach of duty, and that the object'and declared 
purpose of the wife was to* escape from her husband, 
and to live apart frt)m him as she had previously 
done for four years. The court restored her to her 
husband, though there was no reason to apprehend 
that she would avail herself of her absence to injure 
his honour or his property, and held that (1) the 
husband has by the common law of England a right 
to the custody and control of his wife, she is imder 
his guardianship, and he is entitled to* prevent her 
from indiscriminate intercourse with the world J)y 
enforcing cohabitation and a common residence ; 
therefore, where a wife appears at masked balls with- 
out the permission or knowledge of her husband, he 
has a right to restrain her from frequenting such 
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husband as may seem right. The Married Women’^ 
Property Acts, 1870 and 1882, have made this section 
applicable to the wife having separate property, whose 
husband •becomes chargeable to any union or parish. 
A husband, whose wife has fcft him and committed 
adultery, is not answerable to the parish for main- 
taining her, although ho himself has been guilty of 
adultery since her departure : H. v. Flinty, 1 B. & 
Ad. 227 ; see also JFi/e^s Fqnitf/ to a Settlement^ post. 

Maintenance of children. — The husband* 

is bound to support and educate his children ; 
see 43 Eliz, c. 2, 7 ; 31 ^ 32 Viet, c, 122, 

s, 37; and 39 40 Viet. c. 79, s, 4. Should 

he be unable to do so, and the wife has 
separate property, she will be liable for their 
maintenance : see Married WomerHs Property 
Act^ 1882, s. 21, and notes thereon^ post. 

The 4 & 5 Will. 4, c. 70, s. 56, engets that ‘^any 
relief given to or on account of any child or children 
under the age of sixteen (jf any widow, shall be con- 
sidered as given to such widow, provided always, that 
nothing herein contained shall discharge the father 
and grandfather, mother and grandmother of any poor 
child from their liability to relieve and maintain such 
child,” in pursuance of 43 Eliz. c. 2, s. 7. She is 
not liable if she has no separate property, and cannot 
be convicted under the Yagrancy Act (5 Geo. 4, c. 83, 
8. 4), for running away and leaving her children 
chargeable t^ the parish : Peters v. Coivie, 2 Q. B. D. 
IIJI. A man marrying a woman who has children 
at the time of such marriage, whether legitimate or 
illegitimate, is bound to support them until they 
reach the age of sixteen or until the mother dies : 
4^5 Will, 4, c, 76, 5. 57. 
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Guardianship of children. — It hardljjf falls 
within the scope of this work to treat of the 
guardianship of children, we shall therefore 
content ourselves with stating the principles 
which apply, hnd refer readers, wishing for 
detailed information, to the valflable notes 
appended to the case of Eyre v. Countess of 
Shaftesbury^ 1 W. & T. L. C. in Equity. 

The father is the natural guardian of his 
children, and is entitled to their custody 
during their infancy, and oven as against 
their mother he may place them with another 
person. 

Prior to the Infants’ Custody Act* 1873, any con- 
tracts made by the father giving up his rights to their 
custody were void. That act legalizes an agreement 
in a separation deed "'made between the father and 
mother of an mfant, by which the father agrees to 
give the custody thereof to the mother, unless the 
court is of opinion that such agreement is not for the 
benefit of the infant.® At the death of the father, 
the mother is the natural guardian of their children, 
if he has appointed no testamentary guardian. The 
Act, 12 Car. 2, c. 24, gives the father the power of 
appointing a testamentary guardian to his infant 
children, but this does not extend to his ille^timate 
children. A mother has not the power of appointing 
a testamentary guardian, but the court i® appointing 
a guardian will have regard to her wishes. A mere 
stranger has no legal right to appoint guardians for 
an infant during his father’s life, but the father may 
so act as to render such appointment effectual. The 
court has also jurisdiction to appoint a guardian and 
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to interfere between the children and any kind of 
guarcimn. Thus, the court may take q-way th^ 
children even from their father on Recount of his 
misoondEct or insolvency, and ‘give them to a person 
to act as guardian, * 

# 

Torts. — As a consequence of the unity of 
the person of the husband and wife, neither 
can commit a tort against the other while 
living together, except in regard to property,’ 
and that exception was first introduced in 
1870, in respect of a wife’s separate estate: 
see the M, TV, P, Act^ 1882, s, 12, and notes 
thereon^ post. 

As to a wife separated from her husband, or living 
apart from him under a protection order, see 20 21 

Viet, c. 85, s, post (p. 67), and s. 21, j)ost (p. 77). 

Crimes. — With regard to crimes committed 
by husband or wife {^gainst the other, a dis- 
tinction must be 'drawn, between offences 
against the person and offences against pro- 
perty. As to the former the ordinary rules 
of law apply, but prior to 1870, neither could 
commit a crime against the other in respect 
of his or her property. The Act of 1870, 
s. 11 , .gave a married woman, in her own 
name, in regard to certain separate property 
therein mentioned, the same criminal reme- 
dies against all persons (including her hus- 
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band, therefore), as if she were a /m^ sole^ 
^nd the* Act of 1882 extends the remedies to 
all her separate property, and expressly in- 
cludes the husband, with a proviso, however, 
preventing subh proceedings being brought 
in reference to acts committed Mvliile they 
are living together, unless on the eve of his 
deserting her: see Notes to Act^ s. 12, post, 
’This act also gives criminal remedies to the 
husband against the wife in respect of his 
property. The law prior to 1888 was as 
stated below : — 

‘‘A married woman cannot, therefore, commit theft 
upon things belonging to her husband. If any other 
person assists a married woman in dealing with things 
belonging to her husband in a manner which would 
amount to theft in the case of other persons, such 
dealing is theft unless the person so assisting 
commits or intends to commit adultery with the 
woman, in which case he," not she, commits theft. 
But this exception does not apply to the case of an 
adulterer or person intending to commit adulteiy 
who assists a married woman to carry away her own 
wearing apparel only from her husband. It is 
doubtful whether the mere presence and consent of 
a married woman on an occasion when some person 
deals with her husband’s goods in a way which would 
otherwise amount to theft, excuses such*person if he 
acts as a principal in the matter and not. as her 
assistant’’ : Stephen^ s Digest of Criminal LaWy p. 2t3, 

If a wife comniit a crime in the presence 
of the husband, the law presumes that she 
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acted^ under his coercion , and excludes her 
from punishment: 1 Hale^ 45, 516. * 


If shek commit a crime in the absence of her hus- 
band, though it be by his order or procurement, the 
coverture will be no excuse : 2 Lmch^ C, C. 1102. 
The presumption that the wife is acting under the 
coercion of hbr husband may be rebutted ; and it is 
not allowed in cases of treason, murder, or offences 
of the like description: 1 Uale^ 45, 47, 48 ; 1 Hawk, 
c. 1, s, 11. She may be joined in an indictment with 
her husband in certain cases, as, e. g.^ for keeping a 
brothel or gaming-house {11. v. William^., 10 Mod. 63; 
1 Salk. 384; R. v. Dixon^ 10 Mod. 335); also for 
committing an assault {R. v. Cruse ^ 8 Car. & P. 541). 
Husband and wife cannot be found guilty of a con- 
spiracy, for they are considered in law as one person, 
and are presumed to have but one will : 1 Hawk, 
e. 72, s. 8 ; noi^' can either as a rule give evidence 
against the other in criminal cases ; nor does the 
wife become an accessory after the fact by receiving 
and assisting her husband who has committed a crime. 


DISABILITIES OF COVERTURE, 

If an unmarried* woman is of age and of 
sound mind, she lias the normal rights and 
liabilities of an ordinary citizen, so far as the 
sphere of private law is concerned, and it is 
not within the scope of tliis treatise to discuss 
her political disabilities. She may acquire, 
hold, and* dispose of any kind of property; 
she is capable of entering into contracts and 
incurring thereby valid obligations ; she is 
liable for her torts, and for the perform- 
ance of duties imposed upon her by law 
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apart from duties arising ex contractu pr cx 
""delicto^ and may sue and be sued in every 
respect as if* she were a man. The ^ect of 
marriage by the common law was to take 
away nearly dll her rights and liabilities; the 
law gave the husband an absolutt) power of 
disposing of her personal property, and he 
was so far master of her real property as to 
receive the profits of it during her life. He 
had the same power over property coming to 
her during the coverture, even although it 
might have been acquired by her own labour. 
Thus where the wife had actually received 
the price of her labour, the husband recovered 
the price again, because it had been paid 
after he had given.notice not to pay the wife. 
She could liot make a will of realty except 
by means of a power, nor of personalty 
unless by a power or with her husband’s 
consent, nor coul^ she alienate her real pro- 
perty during the coverture except with his 
consent and by deed acknowledged. 

The husband washable for the wife’s debts 
contracted before marriage, whether he had 
any portion with her or not, but only during 
the coverture, and if he died before the debt 
was recovered, the wife surviving was liable. 
A wife could not make a vahd contract, nor 
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was ghe responsible for any wrongs founded 
upon or connected with a contract. The huS' 
band wip answerable for all actions for which 
his wife was answerable at the time of the 
marriage, and also for all her torts and tres- 
passes during coverture. Tlio wife could not 
sue or be sued alone ; but in those cases where 
the debt or cause of action would survive to 
the wife, as in recovering ante-nuptial debts, 
in actions relating to her lands, or injuries 
done to her person, both the husband and 
wife had to be parties. In consequence of 
her inability to sue, the times prescribed 
by the Statutes of Limitations did not rmi 
against her while the coverture lasted. We 
refer to the sections on Separate Estate and 
the Married Women’s Property Acts, post, 
for a detailed account of her present legal 
position and the changes which led to it. It 
may briefly be summarized in this statement 
that the proprietary disabilities of a married 
woman have been almost entirely removed. 
She may acquire and hold any real or per- 
sonal property as her separate property, and 
may dispolse of it by will or otherwise, in the 
s&me manner as if she were a feme sole. She 
can contract and can sue and be sued as if 
unmarried ; hence she will no longer be able 
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to claim tlie privilege given by the Statutes 
*of Limitations to persons under disability, 
among whom she* ^ was formerly included 
when unable to bring actions alone. 


SEPARATION DEEDS. 

While a bare agreement between husband 
and wife to live apart from each other has 
been held to be not binding, the court will 
decree specific performance of an agreement 
to execute a deed of separation, founded 
upon valuable consideration, where the stipu- 
lations are not contrary to Ihw or public 
policy : Wilson v. Wilson^ 1 H. of L. Cases, 
538. 

The whole (f aestion as to the validity and policy of 
separation deeds is exhaustively discussed and con- 
sidered in the arguments and judgment in Wilson v. 
Wilson^ supra^ and ill the case of Hunt v. Hunt, 
4 De G. F. & J. 221. In the latter case Lord West- 
hury says (p. 239) : “ The theory of a deed of 
separation is that it is a contract between husband 
and wife through the intervention of a third party, 
viz., the trustees, and the husband’s contract for the 
benefit of the wife is supported by the contract of the 
trustees on her behalf.” In the same judgment he 
says : “ Before the Reformation . . . marriage w|f,s 
regarded by the church, and therefore regarded by 
the law, as a sacrament. , . Voluntary separations 
were forbidden by the law, and contracts made for 
giving effect to voluntary separations were, therefore, 

E 2 
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invali^. But then came the Reformation, and the 
Statute of Henry VIII. . . . enacted that thf^ rules oF 
the ecclesiastical law should prevail es far as they 
were not contrary to the pdmmon law. By the 
common law voluntary separations were not for- 
bidden, and therefore after the Reformation volun- 
tary separations were not contrary to the policy of 
the law.’’ 


The agreement may be between the hus- 
band and a third party only : Augier v. Augier^ 
Free. Ch, 496. 

In Gihhs V. Ilarding (17 W. R. 1093) a husband 
and his wife’s father, on behalf of the wife, agreed 
that wife should live apart, and that husband should 
execute a separation deed with usual clauses. Specific 
performance decreed, although wife merely signed 
agreement and was not a party thereto. 

o 

An agreement for separation between hus- 
band and wife alone without the intervention 
of a thii’d person nmy be enforced. 

Before the M. W. P. Act of 1882, it was held that 
in certain exceptional cases where a married woman 
had an interest adverse to the husband she was not 
incapable of contracting with him. Thus she could 
agree with him to refer matters in dispute to arbi- 
tration : Bateman v. Countess of Ross, 1 Dow, H. of 
L. 235 ; sae also Vansittart v. Vansittart, 4 K. & 
J. 62. t In Guth v. Guth (3 Bro. C. C. 614;, the 
provisions of a separation deed made between husband 
and wife alone were enforced. In Durand v. Durand 
(2 Cox, 207) the court refused to interfere in an 
agreement between husband and wife, whereby the 
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wife was to give up part of her separate prop'frty on 
^condition of living separate from him. 

It is submitted that as a married woman is now 
eapable of contracting, lehe may validly contact with 
her husband for separation without the necessity of 
any other persofi being made a party to the contract. 


Essentials. — It is essential to the validity 
of a separation deed — (1) that there is a 
justifiable cause for separation : see Jones v. 
Waite ^ 5 Bing, N. C. , (2) that there be 
a sufficient consid^^’' ii ; (fi) that the stipu- 
lation in the d^. aust not be contrary to 
public policy ; and (4) that it must be for 
immediatCj not for future, separation. 

1. Justifiable causes. — There must be a proper 
cause for the separation. While it is the policy of 
the law not tS prevent husband and wife separating 
from each other when they cannot live amicably 
together, yet if they can* it^ would be contrary to 
public policy to eftforce their separation. The 
following are examples of justifiable causes: — Dis- 
cords or quarrels : tSeclinr/ v. Crawley ^ 2 Vem. 386 ; 
Guth V. Guth^ 3 Bro. C. C. 614 ; tSanky v. Golding^ 
Cary, 124 ; Jee v. ThurloWy 2 B. & C. 547 ; Framp- 
ton V. Frampton, 4 Bea. 287. Wife’s infirmities: 
Head v. Head, 3 Atk. 547. Wife’s expensiveness: 
Fletcher v. Fletcher, 2 Cox, 99. Impotency : Wilson 
V. Wilson, 1 H. L. C. 538. Cruelty : Angler 
Augier, Free. Ch. 496 ; Nunn v. Wilsmore, 8 T. K. 
521. The cause need not necessarily appear in the 
separation deed : Jones v. Waite, 5 Bing. N. C. 341 ; 
Guth V. Guth, 3 Bro. C. C. 614. 
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2 . Sufficient consideration. — The following 
are examples of consideration which have been held 
sufficient: — A covenant by trustees ""to indemnify 
husband against the debts of his wife : JeeY, Thur^ 
hio, 2 B. & 0. 547 ; WellcHley v. Wellesley, 10 Sim. 
256. Forbearance of suit for a diVorce : Augier v. 
Augier, Free. Ch. 496 ; Turner v. Boteler, Finch’s 
Ch. Ca. 73 ; Hohhs v. Hull, 1 Cox’s Hep. 445 ; 
Nunn V. Wihmorc, 8 T. It. 521 ; Jodrcll v, Jodrell, 
9 Beav. 45. Compromise of a misdemeanour, viz. 
an assault by husband on the wife : Elworthy v. 
Bird, 2 S. & S. 372. Forbearance of a suit for 
nullity of marriage on account of impotency : 
Wilson V. Wilson, 1 H. L. C. 538. A covenant 
by trustees to pay husband’s existing debts, or to 
pay him an annuity : Ibid, The execution of a 
deed of separation (already drawn up and agreed 
to) by the husband is a sufficient consideration for 
an agreement by a third person to pay a sum of 
money to the husband towards the discharge of 
certain debts and expenses for which the husband 
was alone liable : Jones v. Waite, 9 Cl. & F. 101. 
Semhle, a covenant by trustees that wife shall support 
the children of the marriage, and shall not sue the 
husband for alimony or,, otherwise : Nixon v. Hamilton, 
1 Ir. Eq. 46. A release by hhsband of his marital 
rights in respect of his wife’s future-acquired pro- 
perty is a sufficient consideration for grant of annuity 
to husband by wife out of her separate property : 
Logan v. Birkett, 1 M. & K. 220. A covenant by a 
married woman to indemnify her husband against 
her debts, where all her separate property is settled 
without power of alienation, is not a sufficient con- 
sideration: Walrond v. Walrond, Johns. 18. 

A separation deed founded upon valuable con- 
sideration is valid as against creditors in the absence 
of fraud {Worrall v. Jacob, 3 Mer. 269), where the 
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consideration wm a covenant to indemnify th« lins- 
\>and agcinst the wife’s debts : see also Stephens v. 
Olwey 2 Bro. 0. 90 ; Compton v. Collinson^ ibid. 

377. ‘ • • 

Although articles of agreement for separation re- 
quire a valuable consideration for their v^idity, a deed 
of separation between husband and wife not founded 
on valuable consideration is not on that account 
void. In Frampton v. Frampton (4 Beav. 287), by a 
separation deed made between the husband, his wife, 
and trustees, he assigned the dividends of some funds 
standing in the names of trustees to other trustees 
for the benefit of wife, and covenanted that she 
might live apart from him, &c. ; and the wife agreed 
to accept the provision in lieu of alimony, dower, &c., 
and to exonerate her husband from all her debts, and 
to forfeit her rights under the deed if she violated the 
agreement. The deed contained no "covenant on the 
part of the trustees and no other consideration. 
Held, that the trusts^ created by it in favour of the 
wife were valid. Lord Langdale regarded the deed 
as a voluntarj?' deed, not invalidated by the agree- 
ment for separation, creating a valid trust in favour 
of the wife as against her mqsband, but would not 
discuss its validity as against the husband’s creditors : 
see also Fitzer v. Fitzc)% 2 Atk. 511 ; Cooke v. Wig gins y 
10 Ves. 101. In these cases the question whether it 
was a valid agreement to live apart was not raised, 
but in an earlier case [Giitli v. Guthy 3 Bro. C. 0. 
614) the decision seems to go to that length. These 
deeds, being voluntary, would be void as against 
creditors: Fitzer v. Fitzer y supra ; Clough9N. Lambert y 
10 Sim. 174. In all these cases it is stated or assumed 
that the wife was incapable of binding herself by 
contract. It is submitted that deeds containing 
similar provisions Tvill in future be no longer volun- 
tary, as the contract of the wife to release her rights 
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will lee a binding contract, and therefore a valuable 
consideration for the release by the husband of his 
marital rights. 

I ... 

3. Illegal provisions. — The provisions and stipu- 

lations must not be contrary to public policy. A dis- 
tinction must be drawn here between an agreement 
for separatida and a deed of separation. If the agree- 
ment contains stipulations or ]3ro visions, some of which 
are, and some are not, contrary to public policy, the 
court will not separate one class from the other, but 
will refuse to decree specific performance of part, even 
although the agreement is founded on sufficient con- 
sideration : Vandttart v. Vamittart^ 2 De G. & J. 
249. But if a deed has been actually executed, the 
court will distinguish between the legal and illegal 
provisions, and will hold the former to be binding : 
Rodney v. Chamhcrs, 2 East, 283 ; NichoUs v. Danvers^ 
2 Vem. G71, v/here there were provisions contem- 
plating future separation ; Wilson v. Mushett, 3 B. & 
Ad. 743, where there was a provision that a recon- 
ciliation should not alter the trusts created by the 
deed; Byrne v. Carcn\ 13 Ir. Eq. Ikp. 1, where it 
was held that a provision for the wife’s future use, 
notwithstanding fiiture reconciliation or separation, 
is good ; see also Hafnilton v. Jlector^ L. E., 13 Eq. 
511. It was formerly held that a covenant taking 
away the custody of the children from the father 
and giving it to the mother was contrary to public 
policy (see Vandttart v. Vansittart, 2 De G. & J. 
249), but the act of 36 Viet. c. 12, provides that 
such a covenant is not invalid. It is not lawful for 
a husband to separate from his wife in consideration 
of a sum of money: Bones v. Waite^ 5 Bing. N. C. 
3^16. • 

4. The separation must be immediate not 
FUTURE. — Any agreement or covenant, made either 
before or after marriage, which contemplates a future 
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voluntary separation of husband and wife, is '^poid as 
*C5ontrary to the policy of the law. 

For example, see II. v. fF. 3 K. & J. 382, and 
Cocksedge v. Cocksedge>, 14 Sim. 244, antfe-nuptial 
agreement; Westmeath v. Westmeath^ Jacob, 126, and 
Westmeath v. Salisbury^ 5 Bligh, N. S. 339, post- 
nuptial agreement ; Durant v. Titley, T^Price, 577, a 
deed providing for future separation at will of wife ; 
Cartwright v. Cartwright^ 3 De Gr. M. & G. 982, 
where, by an ante-nuptial settlement, the father of 
the husband convoyed lands to the use of trustees 
during the life of the wife, in trust for her separate 
use, with a proviso as to the payment of rents in case 
of voluntary separation of husband and wife, and 
proviso held void ; Ilindley v. Westmeath^ 6 B. & C. 
200, where a deed was made between husband, wife, 
and a trustee, providing a separate maintenance for 
the wife, and purporting to be made in contemplation 
of an immediate separation, but no* separation then 
took place, and no immediate separation was in- 
tended. Such a deed, cannot be supported as a volun- 
tary settlement : Bindley v. MuUoneyj L. 11., 7 Eq. 
343. A sepffration deed being put an end to by 
reconciliation, a clause to revive the provision on a 
second separation is void : Bypie v. Carew, 13 Ir. Eq. 
Rep. 1 ; see also, Prdcter v. Robinson, 14 W. R. 381. 
But in Rodney v. Chambers (2 East, 283), it was held 
that a covenant by a husband to pay an annuity to 
trustees for his wife in case of their future separation, 
with the approva l o f such trustees, is valid, on the ground 
of their approval being required. Bollock, in his 
Principles of Contract (3rd ed. p. 286), says the 
reason of the distinction between deeds providing 
for immediate separation, and those providing :Jpr 
future separation, is, that “ an agreement for an 
immediate separation is made to meet a state of 
things which, however undesirable in itself, has in 
fact become inevitable. Still, that state of things is 
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abnoifnal, and not to be contemplated beforehand. 
It is forbidden to provide for the possible dissolution 
of the marriage contract, which the < policy of the 
law is t^ preserve intact and ‘inviolate ; or, in other 
words, to allow validity to provisions for a future 
separation would be to allow the parties in effect to 
make the contract of marriage determinable on con- 
ditions fixed beforehand by themselves.” 

Effect of a separation deed. — The effect of 
a deed of separation is not to make a woman 
a feme sole. 

Thus, formerly, she could not execute a deed or 
make a contract, or sue or be sued, and at the present 
time there is a presumption she is not guilty of cer- 
tain crimes committed in her husband’s presence : see 
John V. St. John^ 11 Ves. 530. Unless the wife 
has an adequate allowance the husband may still be 
liable upon her contracts for n^ecessaries : Ilodhinson 
V. Fletcher^ 4 Camp. 70 ; Mizcn v. Pick, 3 M. W. 
481 ; Reere v. Conyngham, 2 C. K. 444. He will 
also continue to bo liable for her torts. Formerly 
a separation deed couJd*not be pleaded as a bar 
to suits for restitution of conjugal rights : Mor- 
timer v. Mortimer^ 2 Hagg. Con. Hep. 318. But 
where the deed contained an agreement not to sue, 
therefore equity restrained the party from suing : 
Wilson V. Wilson^ 1 H. L. Ca. 538 ; 5 H. L. Ca. 40 ; 
Hunt V. Hunt^ 4 De G. F. & J. 221 ; Williams v. 
Bailiff L. H., 2 Eq. 731 ; Kitchin v. Kitchin^ 19 
L. T. 674. %A covenant not to sue for restitution of 
conjugal rights cannot be implied: Jee v. Thurlow^ 
2 B. & C. 547. Since the Judicature Acts the sepa- 
ration deed can be pleaded in the Probate, Divorce, 
and Admiralty Division, and will be a bar to the 
suit : Marshall v. Marshall^ 27 W. E. 399. A wife 
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will be restrained from molesting her husband: 
^%tver v*. Floicer^ 20 W. R. 23.1; and a husband 
from molesting his wife : Sanders v. Rodway, 16 
Beav. 207, contrary to covenants contained in the 
deed. A covenant by husband to deliver up to wife 
all her diaries h^ld to preclude his taking copies of 
them: Hamilton v. Hector, L. R., 13 E^. 511. 

It has been held, in Williams v. BaiUj (L. R., 2 
Eq. 731), that while the trustees of a separation deed 
are, immediately upon its execution, liable for any 
breach of the contract by the wife or themselves, she 
will not be liable until she has compromised herself 
by some acceptance of the deed. It is submitted that 
such a doctrine will not obtain as to deeds executed 
after the 31st December, 1882. 

A separation deed recited adultery of wife and 
contained a covenant by husband to pay her an 
annuity for life so long as she continued chaste ; he 
subsequently obtained a divorce on account of her 
former adultery. Held that the divorce was no 
answer to her action on the covenant : Gosliu v. Clark, 
9 Jur., N. S. 520 ; Charlesicorth v. Holt,\j. ]t., 9 Ex. 
38 ; Jee v. Thiirlow, 2 B. & C. 547. The wife^s 
adultery after separation is no answer : Baynon v. 
Bailey, 8 Bing. 250 ; neither 4s a divorce : Grant v. 
Budd, 30 L. T. 319. It is no answer to an action by 
a trustee of a separation deed against the husband 
for the non-payment of the covenanted allowance, 
that it was by the trustee’s contrivance and conceal- 
ment of facts that the husband had consented to the 
separation, and that he was ready to cohabit with 
his wife again : Kendall v. Webster, 1 Hurl. & Colt. 
440. A deed of separation will prevent the husband 
obtaining the person of his wife by means of a wi^t 
of habeas corpus : R, v. Mead, 1 Burr. 542 ; R, v. 
Winton, 5 T. R. 89. Where a wife in a deed of 
separation covenanted not to take any proceedings 
against him in respect of that cruelty, his subsequent 
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adult^ does not revive the wife’s right to complain 
of the cruelty : see Rose v. Rose^ 7 P. ®D. 225 ; 
Gandy v. Gandy ^ 7 P. D. 168. The 'fcase of Besant 
V. TTooa (12 Ch. D. 605) decides that a married 
woman can contract to live apart from her husband, 
and that he is entitled to specific'' performance of 
the contract^; that he is not debarred by trifling 
breaches of his covenants from enforcing a deed of 
separation, and from obtaining an order restrain- 
ing his wife from commencing an action for resti- 
tution of conjugal rights ; and that where he has 
covenanted to allow an infant child to reside with 
the wife, and has subsequently concurred as next 
friend of the infant in a petition under the Infants’ 
Custody Act (36 Viet. c. 12), for the removal of the 
infant from the wife’s custody, which had been 
ordered by the court, ho did not thereby break his 
covenant. Although since the Judicature Acts, one 
Division of the High Court cannot restrain proceed- 
ings in another Division, it can restrain a person 
from instituting proceedings. ^ 

% 

Praud. — separation deed procured by 
the concealment of ^solne material fact by one 
of the parties is void. 

Example. — Where wife induced her husband to 
execute the deed so that she might renew an illicit 
intercourse : Evans v. Carrington^ 2 De G. F. & J. 
481 ; or where she has falsely represented that she 
has not committed adultery : Brown v. Broion^ L. P., 
.7Eq. 185. w 

fr 

Subsequent cohabitation. — If the husband 
and wife cohabit again after the execution of 
the separation articles or deed, there is a 



lEOAL SEPARATION. 


61 


complete end of them : Fletcher v. Fletcher, 2 
tUox, 99; St. John v. St. John, 11 Ves. 526; 
Bateman v. Olivia Coiintess of Boss, 1 Dow, H. 
of L. 235 ; Westmeath v. Salisbury, 5 Bligh, 
N. S. 339. * 

a 

A mere reconciKation without cohabitation is in- 
sufficient : Slatter v. Slatter, 1 Y. & C. Ex. 28 ; 
Frampton v. Frampton^ 4 Beav. 287 ; see also Bate- 
man V. Ross^ 1 Dow, H. L. 235. If the deed contains 
provisions beyond the purview of a mere separation 
deed, it can he supported as a voluntary settlement, 
although the parties, after the separation, returned to 
cohabitation : Ruffles v. Alston^ L. R., 19 Eq. 539. 
And where, in a separation deed, the husband cove- 
nanted with a trustee to pay his wife an annuity for 
life, and then offered by parol to continue the annuity 
if she would live with him again, and she did so, it 
was held that she was entitled to recover arrears of 
annuity after his death against his estate : Webster v. 
Webster, 3 Jur. (N. S!) 655. 


LEGAL SEPARATION. 

• 

The law has said that married persons 
shall not be legally separated from the mere 
disinclination of one or both to cohabit to- 
gether. The disinclination must be founded 
upon reasons which the law approves. To 
vindicate the policy of the law is no necessary 
part of the office of a judge; but if it were, 
it would not be difficult to show that the law 
in this respect has acted with its usual wisdom 
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and tumanity — ^with that true wisdom, and 
that real humanity, that regards the'general 
interests of mankind. ]Por though, in par- 
ticular cases, the repugnance of the law to 
dissolve the obligations of matrimonial co- 
habitation 'may operate with great severity 
upon individuals, yet it must he carefully 
remembered that the general happiness of 
the married life is secured by its indissolu- 
bility. When people understand that they 
must live together, except for a very few 
reasons known to the law, they learn to soften 
by mutual accommodation that’ yoke which 
they know they cannot shake off; they be- 
come good husbands and good wives from 
the necessity of remaining husbands and 
wives, for necessity is a powertil master in 
teaching the duties which it imposes. If it 
were once understood, that upon mutual dis- 
gust married persons might be legally sepa- 
rated, many couples who now pass through 
the world with mutual comfort, with attention 
to their common offspring and to the moral 
order of civil society, might have been at 
this moment living in a state of mutual un- 
Kindness, in a state of estrangement from 
their common offspring, and in a state of the 
most licentious and unreserved immorality. 
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In this case, as in many others, the happiness 
of somd individuals must be sacrificed to the 
greater and more general good” : per Lord 
Stowell in Evans v. Evans, 1 Hag, Con. Rep. 36. 

Judicial separation. — A divorce a mensd et 
thoro is abolished by the Divorce Act, 1857 
(20 & 21 Viet. c. 85), and for it is substituted 
a judicial separation.’’ This may be ob- 
tained by either party, on the ground of 
adultery, of cruelty, of desertion without 
cause for two years and upwards, or of an 
attempt to commit an unnatural crime : 20 
21 Viet. c. 55, ss. 7, 16. 

By the 41 Yict. c. 19, s. 4, if a husband shall be 
convicted of an aggravated assault upon his wife, the 
court or magistrate, if satisfied that the future safety 
of the wife is In peril, may order that the wife shall 
no longer cohabit with her husband, and such order 
shall have the force and efiebt ,of a decree of judicial 
separation on the ground of cruelty. Such order 
may also provide for a weekly sum to be paid to the 
wife by the husband, and that the custody of any 
children of the marriage under the age of ten years 
shall be given to the wife. 

Desertion. — See Lawrence v. Lawrence (31 L. J., 
P. M. & A. 144), where the husband Was absent 
for over two years, and although during that teri??, 
he had written to his wife, his conduct showed he 
never had any intention of returning to her. “No one 
can ‘desert’ who does not actively and wilfully bring 
to an end an existing state of cohabitation. Cohabita- 
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tion may be put an end to by other acts besides that 
of actually quitting the common home. Aiivantagd 
may be taken of temporary absence or separation 
to hold'hloof from a renews:! of intercourse. This 
done wilfully, against the wish of the other party, 
and in execution of a design to c^ase cohabitation, 
would constitute ^ desertion.’ But if the state of 
cohabitation has already ceased to exist, whether by 
the adverse act of husband or wife, or even by the 
mutual consent of both, ‘ desertion,’ in my judg- 
ment, becomes from that moment impossible to either, 
at least, until their common life and home have been 
resumed. In the meantime either party may have 
the right to call upon the other to resume their con- 
jugal relations, and, if refused, to enforce their re- 
sumption; but such refusal cannot constitute the 
offence intended by the statute under the name of 
‘desertion without cause:’” per Lord Penzance in 
Fitzgerald v. Fitzgerald^ L. E., 1 P. & D. 698; see 
also Totvnsend v. Toivnsend^ L. R., 3 P. & D. 129. 

Cruelty. — In Evans v. Evans (1 Hag. Con. E. 
37), Lord Stowell asks “What is Itruelty?” and 
although he declines to lay down a direct definition, 
he says, “ What mer^y' wounds the mental feelings 
is in few cases to be admitted, where they are not 
accompanied with bodily injury, either actual or 
menaced. Mere austerity of temper, petulance of 
manners, rudeness of language, a want of civil atten- 
tion and accommodation, even occasional sallies of 
passion, if they do not threaten bodily harm, do not 
amount to legal cruelty. , . . Still less is it cruelty 
where it wounds, not the natural feelings, but the 
si^quired feelings arising from particular rank and 
situation . . . and though the court will not abso- 
lutely exclude considerations of this sort, where they 
are stated merely as matter of aggravation, yet they 
cannot constitute cruelty where it would not others 
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wise have existed ; of course, the denial of littlfe in- 
JLnlgencei and particular accommodations, which the 
delicacy of th^ world is apt to number amongst its 
necessaries, is not cruelly. ... I have heara no one 
case cited, in which the court has granted a divorce 
without proof given of a reasonable apprehension of 
bodily hurt. I say an apprehension^ becai«se assuredly 
the court is not to wait till the hurt is actually done, 
but the apprehension must be reasonable see also 
Curtis V. Curtis, 1 Swa. & Tr. 192 ; Marsh v. Marsh, 
1 Swa. & Tr. 312 ; Aguilar v. Aguilar, 1 Hagg. 
Ecol. R. 779 ; Westmeath v. Westmeath, 2 llagg. 
Supp. 61 ; and Popkin v. Popkin, 1 Hagg. Ecc. R. 
765, note {b). In Furlonger v. Furlonger (5 Notes on 
Cases, 422), an action was brought by a husband 
against his wife on account of her cruelty ; the suit 
failed for want of evidence, but Dr. Lushington said: 
“I apprehend that, generally speaking, that would 
be cruelty if practised by a wife towards her hus- 
band, which would be held to be cruelty if done by 
him towards her. I ^ay, generally speaking ; for I 
think there must be some distinction, necessarily, 
founded on the great difference between the sexes 
and the power of the husband, in ordinary circum- 
stances, to protect himself ^rgm his wife’s violence, 
still, the same great rflle, of damage to life or limb, 
must prevail.” See also Kelly v. Kelly (2 P. & D. 
31, 59). Cruelty condoned is revived by subsequent 
adultery : Green v. Green, L. R., 3 P. & D. 121. 

Effects of a judicial separation. — Hus- 
band and wife judicially separate(j. still re- 
main man and wife, but can enjoy none (jf 
the advantages of the union. They can re- 
main apart so long as they both wish, but 
either can be proceeded against in the Divorce 

E. F 
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Couri for sufficient cause arising during the 
separation. The wife is a feme sole with re- 
spect to her property, and the husband, pro- 
viding he pays alimony (when decreed), is 
no longer liable for her contracts and torts. 

“The decree of judicial separation is not to be 
treated as a licence to commit adultery for the 
future per Hanuen, J., in Green v. Green (L. E., 
3 P. & D. 124). 

Alimony is the allowance made to tho wife out of 
the husband’s estate. During a matrimonial suit 
the husband is obliged to allow his wife alimony, 
which is usually about one-fifth of the joint income 
of the husband and wife. It is payable from the 
date of tho service, not of the return of the citation, 
and ceases at the date of the decree nisi : Wells v. 
Wells and Hudson^ 33 L. J., P. & M. 151. Per- 
manent alimony is allotted after final decree, and 
the amount is settled by the Court for Divorce and 
Matrimonial Causes. The Court is not at liberty to 
allot more than one moiety of the joint income to 
the wife, although shocmay have brought more than 
one moiety of the property intd settlement : Haigh v. 
Haigh^ L. E., 1 P. & D. 709. Where the amount 
has once been fixed, it requires a very strong case to 
alter it ; the mere fact that the husband has become 
richer since the separation is not a sufficient reason : 
Gandy v. Gandy ^ 30 W. E. 673. 

The following sections of the Divorce Acts, 1857 
and 1858, Mate to tho property of the wife : — 

• “In every case of a judicial separation the wife 
shall, from the date of the sentence and whilst the 
separation shall continue, be considered as a feme sole 
with respect to property of every description which 
she may acquire, or which may come to or devolve 
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upon her ; and such property may be disposed t)f by 
Tier in all respects as a feme sole, and on ner decease 
the same shall? in case^ she shall die intestaje, go as 
the same would have gctne if her husband had been 
then dead : provided that if any such wife should 
again cohabit with her husband, all such property as 
she may be entitled to when such cohabitation shall 
take place shall be held to her separate use, subject, 
however, to any agreement in writing made between 
herself and her husband whilst separate’^: sect. 25, 
Act of 1857. ‘‘ In every case of a judicial separation 

the wife shall, whilst so separated, be considered as a 
feme sole for the purposes of contract, and wrongs 
and injuries, and suing and being sued in any civil 
proceeding; and her husband shall not bo liable in 
respect of any engagement or contract she may have 
entered into, or for any wrongful act or omission by 
her, or for any costs she may incui; as plaintiff or 
defendant: provided that where, upon any such 
judicial separation, alimony has been decreed or 
ordered to be paid tp the wife, and the same shall 
not be duly paid by the husband, he shall be Hable 
for necessaries supplied for her use : provided also, 
that nothing shall prevent the wife from joining, at 
any time during such separation, in the exercise of 
any joint power giveif to herself and her husband’’: 
sect. 26, Act of 1857. ‘‘ The provisions contained in 

this Act, andi in the said Act of the 20 & 21 Viet, 
c. 85, respecting the property of a wife who has 
obtained a decree for judicial separation or an order 
for protection, shall be deemed to extend to property 
to which such wife has become or shall become en- 
titled as executrix, administratrix or tiTistee since 
the sentence of separation or the commencement 
of the desertion (as the case may be) ; and the death 
of the testator or intestate shall be deemed to be 
the time when such wife became entitled as exeou- 

F 2 
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trix Or administratrix’^: ^ect, 7, Act of 1858, In 
every case in which a wife shall, under this Act 
or under the said Act of 20 & 21 Yict. o. 85, 
have obtained an order to protect her earnings or 
property, or a decree for judicial separation, such 
order or decree shall, until reversed or discharged, so 
far as necessary for the protection of any person or 
corporation who shall deal with the wife, be deemed 
valid and effectual ; and no discharge, variation or 
reversal of such order or decree shall prejudice or 
affect any rights or remedies which any person would 
have had in case the same had not been so reversed, 
varied or discharged in respect of any debts, contracts 
or acts of the wife incurred, entered into, or done be- 
tween the times of the making such order or decree 
and of the discharge, variation or reversal thereof ; and 
property of or to which the wife is possessed or en- 
titled for an estate in remainder or reversion at the 
date of the desertion or decree (as the case may be) 
shall be deemed to be included in the protection 
given by the order or decree”: 8, Act u/’1858. 

% 

Divorce. — A man may get a divorce from 
liis wife upon proving that she has since the 
marriage been guilty of adultery. A woman 
is entitled to a divorce if, since the marriage, 
the husband has been guilty of incestuous 
adultery ; or of bigamy with adultery ; or of 
rape ; or of an unnatural crime ; or of adultery 
coupled vdth cruelty; or of adultery coupled 
mth desertion, without reasonable excuse, for 
two years or upwards. 

But if the petitioner has been accessory to, 
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j)r conniyed at, or condoned the adultety of 
the other party, or if the petition has been 
presented in collusi(5fi with either respcftident, 
the Court will^ dismiss the petition. 

If the petitioner has been guilty adultery 
during the marriage, or of unreasonable delay 
in presenting the petition, or of cruelty to or 
separation from the other party, the Court 
may refuse to grant the petition: 20 ^ 21 
Viet, c, 85, ss, 27, 30, 31. 

Incestuous adultery is adultery with a woman 
within the prohibited degrees of consanguinity or 
affinity. 

Bigamy with adultery. — “I think ‘bigamy with 
adultery ’ means adultery with the person with whom 
the bigamy is committed : ’’ per Pollock, C. B., in 
Horne v. Hor)w, 27 L. J., P. & M. 50. 

Adultery coupled wrai cruelty. — A woman 
who has obtained a deijree for Judicial separation by 
reason of her husband’s adultery, may afterwards 
institute a suit to dissolve the marriage on the 
ground of her husband’s adultery committed sub- 
sequently to the decree for judicial separation, 
coupled with his cruelty to her during the co-habita- 
tion: Green Y, Green^ L. E., 3 P. & D. 121. For 
what amounts to cruelty, see p. 64. * 

Desertion. — See ante, p. 63. * 

Connivance. — Sir John Nicholl, in Rogers v. 
Rogers (3 Hagg. Ecc. 57), said, “Without doubt, con- 
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nivaxice on the part of the husband will, in point of 
law, bar him from obtaining relief on accotint of the 
adultery which he has allowed to tak^ place. Volenti 
non fit injuria is the principle on which the rule has 
been founded.” Commenting on J;his in Phillips v. 
Phillips (1 Robert. 158), Dr. Lushington remarked: 

I apprehend that the meaning of this maxim is, 
that there must be consent. The party must be 
acquiescing in (it matters not whether actively or 
passively) and cognisant of the adulterous inter- 
course of his wife. That consent must be proved, 
either by direct evidence or by necessary consequence 
from his conduct.” In the same case of Rogers v. 
Rogers^ Sir John Nicholl, referring to several cases, 
said : “ In these cases it was held not to be necessary 
that any active steps should be taken on the part 
of the husband to corrupt the wife — to induce and 
encourage her to commit the criminal act. Passive 
acquiescence would be sufficient to bar the husband, 
provided it appeared to be done with the intention 
and in the expectation that phe would be guilty of 
the crime; but, on the other hand, it has always 
been held that there must be consent. The injury 
must be volenti .... it must be something more than 
mere negligence — than mere inattention — than over- 
confidence — than dulness of apprehension — than 
mere indifference ; it must be intentional concurrence, 
in order to amount to a bar : ” see also Allen v. 
Allen ^ 30 L. J., P. M. & A. 2, and Oipps v. Gipps. 
33 L. J., P. M. & A. 161. 

Condonation. — Condonation is a blotting out of 
the offen(?e imputed, so as to restore the offending 
party to the same position which he or she held 
before the offence was committed. Forgiveness of 
the offence, unless it is followed by conjugal cohabi- 
tation, will not amount to condonation: Keats v. 
KeatSy 28 L. J., P. & M, 57. All condonation is 
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ooEditional. Condonation will not be pressed against 
*a wife '♦here a probable motive for continuing co- 
habitation af<^r certain acts of violence was the fear 
of being deprived of*4ier children, and of leaving 
them in the sole control of a harsh and excitable 
father : Ctirtls V. Curtis^ 1 Swa. & Tr. 192. See 
also Lovering v. Lovering (3 Hag. IJccl. E. 85), 
where Lord Stowell distinguishes between connivance 
and condonation, and where the husband having 
connived at the adultery of his wife with one man 
was not allowed to complain of her adultery with 
another taking place at about the same time ; and 
Dunn V. Lunn (2 Phill. 411), where Sir John Nicholl 
said, ‘‘ Adultery forgiven is no ground for separation; 
condonation bars sentence ; but not necessarily where 
there is subsequent adultery, though it will induce 
the court to look with particular jealousy into the 
case; for if the adultery is forgiven with such 
extreme facility as to show no sense of injury, and no 
care is taken to prevent it from happening again, then 
the husband has no ground of complaint, for he has 
encouraged the adultery by his conduct.” In this 
case the husband had received back his wife on her 
first elopement, but five weeks after she eloped again 
with the same man, and ISii; John Nicholl left the 
husband to the superior court for his remedy. On 
appeal a decree of divorce was pronounced (3 Phill. 6). 

Collusion. — Though the court may be satisfied 
that the adultery is proved, and that the petitioner 
was neither accessory to nor conniving at it, it will 
under section 30 of the Divorce Act, 1857, dismiss the 
petition if it appears that the parties, or^heir agents, 
with their knowledge, were acting in concert with 
eaeh other as to the conduct of and prosecution of 
the suit : * Lhyd v. Lloyd^ 1 Sw. & Tr. 567 : see also 
Bacon v. Bacon and Ashby, 25 W. E. 560, and 
Barms L. E., 1 P. & D. 505. 
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Delay. — If the interval he very long between the 
date of the criminal act and the knowledge 'of it by" 
the party applying for a divorce, and 'the exhibition 
of it to'^the Court, it will be indisposed to relieve a 
party who appears to have slumbered in sufficient 
comfort over it: per Lord Stowell^in Mortimer v. 
Mortimer^ 2 IJag. Con. Kep. 313. “ Though delay of 
itself goes for httle, the conclusions to which it may 
give rise may go the length of barring the remedy: ’’ 
per Cresswell, J. O., in Boulting v. Boulting^ 33 L. J., 
P. M. & A. 36. 

Provocation. — As to where the husband pleaded 
provocation on the part of the wife, see Wallscourt v. 
Wallscourt, 5 Notes on Cases, 121 ; see also the case 
of Best V. Best^ 1 Add. 411. 

Discretion of the court. — ‘‘ The discretion to be 
exercised under the Slst section of the statute should 
be a regulated discretion, and not a free option sub- 
ordinated to no rules.’’ “ Th^re are cases in which 
the adultery of the petitioner has been committed 
under such circumstances that it ought hot, in justice, 
to stand in the way of a divorce. . . . But in cases 
where the adultery c(jml>lained of has no special 
circumstances attending it, and no special features 
placing it in some catagory capable of distinct state- 
ment and recognition, there would, I think, be great 
mischief in this Court assuming to itself a right to 
grant or withhold a divorce upon the mere footing of 
the petitioner’s adultery being, under the whole cir- 
cumstances of each case, more or less pardonable or 
capable of excuse ” : per Lord Penzance, in Morgan 
L. P., 1 P. & D. 644. 

Lunacy. — The lunacy of a husband or wife is not 
a bar to a suit by the committee for the dissolution of 
the lunatic’s marriage. Such a suit may be instituted 
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Jbj the committee of the estate of the lunatic : 'Baker 
V. Baker] 5 P. D. 142. Nor can the husband or wife 
be prevented from prosecuting a suit for a d^orce by 
reason of the lunacy of T:he offending' party : Mordaunt 
V Moncreiffe^ 2 & M. 109 ; 2 H. jL. So. 374. 

Effects of a divorce. — By a divorce the 
vinculum is entirely broken, and the man and 
the wife each stand in the same position as if 
the other were dead. 

After a marriage has been dissolved, the parties are 
at liberty to marry again, but not until the time 
limited for an appeal has elapsed, or until that appeal 
has been dismissed : see Wilkinson v. Gibson^ L. P., 4 
Eq. 162, and 20 21 Viet. c. 85, s. 57. The time 

limited for an appeal, which is ta the House of 
Lords, is three months from the decree, if parliament 
be then sitting ; or, if parliament be not sitting at the 
end of the three m4)nths, fourteen days after its 
meeting. If ^one of the parties marry again within 
the time limited for appeal, the marriage will be 
declared null and void : Chichester v. Mure, 32 L. J., 
P. M. & A. 146. After a divorce a man is no longer 
Hable for a tort conimitted by his wife during the 
coverture {Capel v. Poivell, 34 L. J., 0. P. 168); such 
non-liability dating from the date of the decree nisi : 
Prole V. Soadi/, L. E., 3 Ch. 220. The decree nisi 
is usually made absolute six months after the pro- 
nouncing thereof : 29 Viet. c. 32, s. 3. Unless the 
decree is made absolute, the wife cannot bring an 
action in her own name : Norman v. Villars^ 2 Ex. D. 
359. 

An action by a divorced wife against her former 
husband for an assault committed upon her during 
the coverture, will not lie : Phillips v. Barnet^ L. E., 
1 Q. B. D. 436. 
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E'Hdence. — The parties to any proceedings 
instituted in consequence of adultery, and 
the husbands and wives * of such parties, are 
competent to give evidence in^such proceed- 
ings ; provided that no witness in any pro- 
ceedings, whether a party to the suit or not, 
shall be liable to be asked or bound to answer 
any question tending to show that he or she 
has been guilty of adultery, unless such 
witness shall already have given evidence in 
the same proceeding in disproof of his or her 
alleged adultery; 32 ^ 33 Viet c. 68, s. 3. 

See also Baphage v. Bahhage^ L. E., 2 P. & D. 
222 ; and Hehhlethicaite v. Hebblethwaitcy L. E., 2 
P. & D. 29. 


Validity. — The validity of* a divorce 
should be determined by the law of the 
matrimonial domicile acquired in good faith, 
that is, not acquired for the purpose of pro- 
curing a divorce. The matrimonial domicile 
is that of the husband. 

There is no case which has yet decided that an 
Englishmto, who has married an English woman in 
England, and subsequently acquired in good faith a 
foreign domicile, may be divorced for a cause re- 
cognized as valid by the law of his new domicile, but 
not recognized as valid by our law. We submit, 
however, that the above is the only satisfactory 
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principle, and that the most recent decision hits gone 
very far to adopt it in its entirety. Where an English- 
woman marries a person not domiciled in England, 
she thereby acquires nis domicile, and a divorce valid 
by the law of liat domicile will be regarded as valid 
in England, although based upon a ground for which 
by English law no divorce would have been granted : 
Harvey v. Farnie^ 5 P. D. 153 ; 6 P. D. 35. This 
was a petition for declaration of nullity of mar- 
riage: A domiciled Scotchman married an English- 
woman in England, and the wife obtained a decree 
from a Scotch court for a dissolution of the marriage 
by reason only of her husband’s adultery. He then 
married the petitioner in England, his former wife 
being still alive. Her petition was based on the 
ground that the first marriage having taken place 
in England, the English courts would not recognize 
the validity of the divorce for a cgiuse which is in- 
sufficient by our law. Her petition was dismissed, 
the judges in all the courts being of the same opinion. 
McCarthy v. De Cam (2 Cl. & F. 568) is overruled by 
this case, which follows Warrender v. War render (2 
CL & F. 488) ; see also Briggs v. Briggs, 5 P. D. 163 ; 
Shaw V. Att.~Gen., 2 P. & D. 156; Shatv v. Gould, 
L. E., 1 Eq. 247 ; 3 pJ. 55. Semhle, that a 
woman deserted by her husband might acquire a 
domicile distinct from that of her husband : Le Sueur 
V. Le Sueur, 1 P. D. 139. 

Children. — In any suit or other proceeding 
for obtaining a judicial separation or a decree 
of nullity of marriage, and on any petition 
for dissolving a marriage, the Court may, 
from time to time, before making its final 
decree, make such interim orders, and may 
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such proyision in the final decree as it 
may d^em just and proper with respect to the 
custody, maintenance, and education of the 
children the marriage of wliQ^se parents is 
the subject^ of such suit or other proceeding, 
and may, if it shall think fit, direct j^roper 
proceedings to be taken for placing such 
children under the protection of the Court of 
Chancery : 20 ^ 21 Viet, c, 85, s. 35. 

‘‘ In determining the custody of children, the in- 
terests of the children are paramount with the Court. 
In committing them to the charge of the mother, 
when the innocent party, the Court acts upon the 
principle that a wife ought not to he deprived of the 
comfort and society of the children by reason of the 
wrongful act of the husband; but it will depart 
from the rule when it is for the interest of the 
children that their education should be free from 
her controF\* Browne, On Divorce, 4 'Edit, p. 161. 
The Court of Divorce has no power, on decreeing 
judicial separation, mider^ section 35 of the Divorce 
Act, 1857, to vary an order- as to the custody 
of the children : Curtis v. Curtis, 1 Sw. & Tr. 192. 
‘‘ In any case in which the Court shall pronounce 
a sentence of divorce or judicial separation for adul- 
tery of the wife, if it shall be made appear to the 
Court that the wife is entitled to any property either 
in possession or reversion, it shall be lawful for the 
Court, if it shall think proper, to order such settle- 
ment as it shall think reasonable to be made of such 
property, or any part thereof, for the benefit of the 
innocent party, and of the children of the marriage, 
or either or any of them’\' 20 21 Viet. c. 85, s. 45; 

see also 22 23 Viet. c. 61, s. 4. 
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^ Protection order. — woman deserted by 
her husband can, under the 20 & 2y Viet, 
c. 85, s. 21, obtain^ an order from a magis- 
trate, a justices of the peace, or from the judge 
ordinary of the Divorce Court, for an order 
to protect any property which she may ac- 
quire or become possessed of after the deser- 
tion, and she will then, with respect to such 
property, be considered a feme sole from the 
date of the desertion. 

“ A wife deserted by her husband may at any time 
after such desertion, if resident within the metro- 
politan district, apply to a police magistrate, or if 
resident in the country, to justices in petty sessions, 
or in either case to the court, for an order to protect 
any money or property she may acquire by her own 
lawful industry, and property which she may become 
possessed of a:^er such desertion, against her husband 
or his creditors, or any person claiming under him ; 
and such magistrates, or justices, or court, if satisfied 
of the fact of such desertion, and that the same was 
without reasonable cause, and that the wife is main- 
taining herself by her own industry or property, may 
make and give to the wife an order, protecting her 
earnings and property acquired since the commence- 
ment of such desertion from her husband, and all 
creditors and persons claiming under him, and such 
earnings and property shall belong to the wife as if 
she were a fe7ne sole : Provided always, that every 
such order, if made by a police magistrate or justice 
at petty sessions, shall, within ten days after the 
making thereof, be entered with the registrar of the 
county court within whose jurisdiction the wife is 
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resident ; and that it shall be lawful for the husband^ 
and any creditor, or other person claiming under him, 
to apply, to the court, or to th^ magisti^ate or justices 
by whom such order was made, for the discharge 
thereof : Provided also, that if the Jiusband, or any 
creditor of, or person claiming under the husband, 
shall seize, oV continue to hold, any property of the 
wife after notice of any such order, he shall be liable 
at the suit of the wife (which she is hereby empowered 
to bring), to restore the specific property, and also for 
a sum equal to double the value of the property so 
seized or held after such notice as aforesaid. If any 
such order of protection be made, the wife shall dur- 
ing the continuance thereof be, and be deemed to 
have been, during such desertion of her, in the like 
position in all respects, with regard to property and 
contracts, and suing and being sued, as she would be 
under this act if she obtained a decree of judicial 
separation ” : 20 21 Vid, c, 85, s. 2i ; see also 

21 8^ 22 Vid. c, 108, ss, 7, 8 {ante^ p. 67). The 
judge ordinary of the Court for Divorce and Matri- 
monial Causes may exercise the po\jers conferred 
by the above section: 21 22 Vid, c. 108, s. 6. 

If the police magistrate^ who has granted the order 
shall have died or been removed, or has become in- 
capable of acting, the husband or creditor may apply 
to the magistrate for the time being acting as the 
successor, and an order for discharge of an order for 
protection may be applied for to, and be granted by, 
the court, although the order for protection was not 
made by the court ; and an order for protection made 
at one petty sessions may be discharged by any later 
petty sessions, or by the court : 27 ^ 28 Vtd, q. 44. 
The order has a retrospective effect, extending back 
to the commencement of the desertion : In the goods 
of Elliott y L. R., 2 P. & D. 274. In order to obtain 
paynient of a legacy, the married woman must pro- 
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duoe evidence that the separation is a oontinnin^^ one, 
hnd that*QO settlement or agreement for a settlement 
has been made.* Her own affidavit is sufficient 
V, Chubby L/. H., 20 EqT 454. 


DEATH OF HUSBAND OR WIFE. 

Where the parties have neither been judicially 
separated nor divorced, and the husband dies, the 
wife’s status is revived, and she becomes liable for 
her ante-nuptial contracts and torts, for which action 
has not been brought against her husband. Her 
rights and liabilities upon his death, and his rights 
and liabilities upon her death, are fully dealt with 
hereafter in treating of the rights and liabilities of 
husband and wife in regard to each other’s property. 
His then rights in her property, and his then liabilities 
for her ante-nuptial cgntracts and torts, will be dealt 
with in extenso^ost. The succession to either party on 
death is regulated by the law of the matrimonial 
domicile at the time of the death. 
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CHAPTEE II. ^ 

( 

THE HXTSBANE’S KldHTS IN HIS WIFE’S 

PROFERTY. 

REAL PROPERTY. 

The rights of . a husband in his wife’s real 
property may be divided into those that he 
possesses during her life, and those which he 
may possess after her death as tenant by the 
curtesy. 

1. Rights of Husband during Wife’s Life. 

No husband married after 31s'u December, 

1882, will acquire by the marriage itself any 
rights in his wife’s real property ; and no 
husband, whenever married, will acquire any 
rights in his wife’s real property, her title to 
which may accrue on or after 1st of January, 

1883, except such rights as are conferred 
upon him by his wife. All such property 
may he acquired, held and alienated by the 
wife as if she were a feme sole : see M. JV. 
P. A. 1882, sects. 1 (1), 2 and 5, and notes 
thereon, post. A wife married after the 8th of 
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j^ugustj.lSTO, is entitled to the rents and^ro- 
fits of all fro^hold, copyhold, and custogpary- 
hold property whic\i shall prior to the 1st 
January, 1883, descend upon her during co- 
verture as heiress or co-heiress of aji intestate 
as her separate property, and also to real 
estate purchased with her earnings : see 
M. W. P. A. 1870, sects. 1 and 8, post. 

Subject to these provisions, the law, as 
given below, still remains in force, except 
where modified by the rules relating to sepa- 
rate estate or by marriage settlements. 

Freeholds. • 

Husband's interest, — The husband takes 
during the coverture a freehold interest in 
all his wifeV freeholds, and such interest will 
pass by the deed of the husband alone : Co. 
Lit. 326J, n. 2; Rohertson Norrisy 11 Q. B. 
916. 

The rents and profits of all her freeholds, including 
her life estates, belong to the husband during the 
coverture : \Bacon^s Abr., tit. Bar. and Fern. c. (1) ; 
Kingham v. Lee^ 15 Sim. 396 ; and he, his executors 
or administrators, may sue for arrears owing at time 
of wife's death : 32 Hen. 8, c. 37, s. 3. Ih Kingham 
V. Lee (15 Sim. 396), land had been devised to .a 
lady for her life, she keeping the buildings thereon 
in good repair and committing no waste. Her hus- 
band out and sold timber. Held, that neither her 
estate nor herself was responsible, but the husband 

E. ' Q 
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slcmh ; and held, also, in opposition to the doctrine 
in Lqrd Ormonde v. Kynersley (5 Madd. 869), that 
such ^oondition was not in tjie naturi^ of a trust. 

Alienation. — The wife canpot (except by 
means of, a power of appointment) alienate 
or charge her freeholds without her husband’s 
concurrence in the deed of alienation or 
charge, and such deed must be duly acknow- 
ledged by her in accordance with the pro- 
visions of sect. 77 of the Fines and Recoveries 
Act, 1833, as modified by the Conveyancing 
Act, 1882, s. 7. Neither can the wife (ex- 
cept by means of a power) dispose of her 
freeholds by will, even though she has her 
husband’s consent. 

For a valuable consideration^^he wife verbally agreed 
to convey her lands and tenements to her husband, but 
died without having executed or acknowledged a deed. 
Held that, although the husband had performed his 
part of the agreement, he couid not claim her land 
against her heir : Williams v. Walker^ 9 Q. B. D. 
576. A contract by the husband and wife for the 
sale of her freeholds does not bind her: Martin 
V. Mitchell^ 2 Jac. & W. 413. The court will not 
make a peremptory order on a married woman to 
execute a conveyance of an estate : Jordan v. Jones, 
2 Phil. 170. Certain persons, including married 
women, agreed to sell an estate at a price to be fixed 
t)y arbitration ; the award was duly made, but it 
was held that specific performance could not be 
enforced against the married women : Emery v. TFdse, 
5 Ves. 846. A fortiori, an agreement by the hus- 
band alone to sell the wife’s freeholds will not bind 
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^her {JBryan v. Woolley^ 1 Bro. P. C. 184)/ even 
although such an agreement has been actedL upon, 
if there has bSen no ffaud on the part of the wife : 
Nicholl V. Jone8y L. E., 3 Eq. 696. If the deed of 
the husband aivd wife affecting to transfer her real 
estate is executed and acknowledged, but the cer- 
tificate of such acknowledgment is not filed in accord- 
^ ance with sect. 85 of the above act, the deed is void 
as against her imtil it is filed: Jolly v. SandcocJc^ 
7 Exch. 820. So a lease by husband and wife of her 
freehold property must be acknowledged by the wife 
in order to be binding upon her after her husband's 
death, unless she then adopt it: Tole7* v. SlateVy 
L. E., 3 Q. B. 42. A married woman was entitled 
for life, in the event of her surviving her husband, 
to a rentoharge. She joined him in executing a 
mortgage of the estates upon which it was charged, 
and by the mortgage deed, duly acknowledged, 
absolutely extinguished and discharged her rent- 
charge. A portion of the estates was reconveyed by 
the mortgagees to the husband and released from 
the mortgage He afterwards remortgaged the same 
to the mortgagees, who under a power entered into 
a contract for sale. The ^tle being objected to on 
the ground that the rentoharge was still subsisting, 
parol evidence was produced that the wife had abso- 
lutely released her rentcharge. Held, that where the 
wife joins in a mortgage deed her equity of redemp- 
tion is not released 3 there be no express contract on 
her part to do so, and that the title was too doubtful to 
be forced on the purchasers : Re Betton^s Trust Estates^ 
L. E., 12 Eq. 553. Land was held by a trustee of 
a will upon trust to sell and divide proceeds among 
the testator’s children, two of whom were married 
women. By a deed in which the cestuis que tr'ust 
joined the land was sold. The two married women 
and their husbands concurred in the deed, which was 
not acknowledged. Held, that the deed was inopet 
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rative as against one of the daughters who^ had sur- 
vived^ her hushand : Franks v. J3ollans, 3 Ch. 717. 
So a fhortgage by husband and wife not acknow- 
ledged will not hind her interest: see Price v. Copner 
(1 Sim. & St. 347), which referred to- the non-levying 
of a fine ; but the principle is the same although 
fines are abolished. If the husband pays ofi out of 
his own moneys part of his wife’s mortgage debt, 
his estate will at his death stand in the place of the 
mortgagee pro tanto : Pitt v. Pitt^ T. & R. 180. If 
he covenants to pay money raised on wife’s estate for 
payment of her delDts, and is compelled to pay it by 
an action brought on the bond, he is entitled to be 
repaid out of the wife’s estate : Lewis v. Nangle, 
Ambl. 150. If by deed duly acknowledged the hus- 
band and wife mortgage her freeholds, and the equity 
of redemption is reserved to him and his heirs, unless 
a recital or spe^oial circumstances show an intention 
to resettle the property, he will only have the equity 
of redemption in respect to his interest jure mariti : 
Ruseomhe v. Ilarc^ G Dow. 1 ; Pocock v. Lee, 2 Vem. 
604. If a husband and wife mortgage her lands for 
‘ his benefit, she is regarded as a surety for her husband, 
and she or her heir will Jpe entitled, after the death of 
the husband, to have her estate exonerated out of the 
real and personal estate of tlie husband : Hunting^ 
don [E.) V. Huntingdon {C,), 2 Bro. P. 0. 1. Her 
claim will be preferred to legatees {Tate v. Austin, 
1 P. Wms. 2G4) ; and will rank with his other 
creditors of equal degree : Pitt v. Pitt, T. & E. 180; 
Hudson V. Carmichael, Kay, 613. 

LEASES.i—The Settled Estates Act, 1877, empowers 
any person entitled to the possession or to the receipt of 
the rents and profits of any unsettled estates in right 
of a wife who is seised in fee to demise the same 
(except the principal mansion-house and the demesnes 
thereof and other lands usually occupied therewith) 
for any term not exceeding twenty-one years in 
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England or thirty-five years in Ireland, pro'Aded 
that such’demise be by deed, for the best rent obtain- 
able, without arfy fine, and the rent to be incidenOto the 
immediate reversion, l^he demise must not be made 
without impeachment of waste, and must contain a 
covenant for payment of rent, and also a condition 
of re-entry on non-payment thereof : sech 46. Such 
demise will be valid against the wife or any person 
claiming through or under her : sect. 47. By the 
same act the husband has similar powers with regard 
to settled estates held by him in right of his wife 
unless the settlement excludes them. The Settled 
Land Act, 1882, sect. 61, provides that where a 
married woman (who if she had not been a married 
woman would have been a tenant for life, or would 
have had the powers of a tenant for life under that act) 
is not entitled for her separate use, she and her hus- 
band together shall liave the powers of a tenant for 
life under that act. This act came inlo operation on 
the 1st January, 1883. 

Exceptions. — The •concurrence of the husband 
may be dispei^sed with in cases where he is a lunatic, 
an idiot, or incapable of executing a deed or making a 
surrender, or his residence ^s unknown, or ho is in 
prison, or living apart from his wife, whether by 
mutual consent, divorce, or from any other cause. 
An application for an order must be made to the 
Queen’s Bench Division upon summons supported by 
an affidavit: 3 4 Will. 4, c. 74, s. 91. An acknow- 

ledgment is not requisite : Goodchild v. Dougal^ 3 Ch. D. 
650. The affidavit must show that the husband does 
not contribute to wife’s support {Ex parte^ Robinson ^ 
4 C. P. 205), and must be made by the wife herself: 
In re Bruce ^ 9 Dowl. P. C. 840. Orders have beeii 
made in the following cases and under the following 
circumstances : — Absence abroad : Ex parte Gilly 1 
Bing. N. 0. 168 ; Re Albericiy 4 W. B. 208 ; In re 
Kelsey y 16 C. B. 197 ; except where the absence is 
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temp^jrary : Re Squires^ 17 C. B. 176, ImbeciKty: 
In re Woodall^ 3 0. B. 639. Eefusal to convey {In 
re 4 Man. & G. 635 ; Ex pohde Perrin^ 14 

0. B. 420), except upon improper terms: In re 
Woodcock^ 1 0. B. 437. For form of order, see Ex 
parte 6 Scott, N. E. 30 ; see also In re Woodall^ 

3 C. B. 639! 

For other statutory exceptions, see note to sect. 1 
of M. W. P. A. 1882, post. 

For alienation by means of powers, see chapter on 

Powers.’’ 

Death of husband or wife. — In default of 
a valid alienation by the husband and wife 
of her freeholds, she will at his death re- 
possess them in her own right. At her death, 
in default of her husband being entitled as 
tenant by the curtesy, her freeholds of inherit- 
ance will descend to her heir, to whom they 
will also descend after the husb^^nd^s death, 
were he entitled to the tenancy by the 
curtesy. < 

If the husband, not being entitled to curtesy, holds 
over after the death of his wife, without the consent 
of her heir, he shall be adjudged a trespasser, and 
may he proceeded against accordingly : 6 Anne, c. 18, 
s, 5. 

, Copyholds. 

Husband’s interest. — As the husband in 

c 

right of his wife is seised of her freehold 
estates during the coverture, so he becorues 
tenant of her copyhold lands^and is to sit on 



THE HUSBAOT's rights. 


87 


the homage and perform the services tc/the 
lord. His admission is not requisite^ and 
if the wife takes by'descent the husbanil may 
even enter in her right before her admit- 
tance : Scriven^s Copyholds^ %th Edit^ 124. 

If the husband of a feme copyholder makes a lease 
not warranted by the custom, he forfeits only during 
his own life : Hedd v. Chalener^ Cro. Eliz. 149. The 
alienation of the wife’s copyholds is subject to the 
same rules as is the alienation of her freeholds. 

Gavelkind Lands. 

I 

Husband’s interest. — Gavelkind land is 
only land of socage tenure affected with the 
custom of gavelkind, and the rights of a hus- 
band in his wife’s gavelkind land during co- 
verture are the sanje as in her freeholds : see 
Real Prop. Qommissioners., Zrd Report. 

2. Rights of Husband ^ter Wife’s Death. 

The estate by ourtesy.— Where the wife 
is seised of or equitably entitled to an estate 
of inheritance in possession otherwise than as 
joint tenant, and the husband has had by 
her issue born alive during the life of the 
mother, and capable of inheriting such estate, 
he will, upon her death, be entitled to suc]^ 
estate for his life as tenant by the curtesy of 
England : Co. Lit. 29 «, i, § 35, 52. The 
conditions essential to the existence of an 
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estate by curtesy are — (1) legal marriage; 
(2) sole seisin or possession of the wife during 
coverture ; (3) issue of the husband bom 
alive during the life of the mother and capable 
of inheriting the estate ; and (4) the death of 
the wife. 

Legal marriage. — If the marriage is voidable, 
but is not annulled during the wife’s life, the husband 
will be entitled to curtesy : 1 Cruise^ T. 140. As to 
the requisites of a legal marriage, see anfe^ p. 27. 

Seisin or possession of the wife. — In the 
following cases it has been held that the wife had 
the requisite possession of trust estates : — Where be- 
fore marriage the wife mortgaged her estate in fee, 
and it remained mortgaged during the coverture : 
Cashorne v. Scarfe^ 1 Atk. 603 ; where land had 
been devised in trust to pay debts and convey surplus 
to daughters equally, one o£ whom subsequently 
married and died before the legal estqte in the sur- 
plus lands was conveyed to her: Watts v. JBally 
1 P. W. 108. So where money is to be laid out in the 
purchase of lands in fee to be conveyed to the wife, 
though the wife dies before conveyance : Sweetapple v. 
Bindon^ 2 Vern. 536; and so in general wherever 
the wife has an equitable estate in fee or tail : see 
Cunningham v. Moody ^ 1 Ves. sen. 174; Dodson v. 
Hay, 3 Bro. C. C. 405 ; and Buckivorth v. Thirkell, 
3 Bos. & Pul. 652, n. Where the wife is entitled to 
the legal estate the seisin must be in deed, if it is 
possible. Thus, if a man die seised of lands in fee 
simple or fee tail, and these lands descend to his 
daughter, and she marries and has issue, but dies 
before entry, the husband will not be tenant by the 
curtesy : Co, Lit, 29 a. But where no seisin but a 
seisin in law can be attained by the husband, he will 
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have his curtesy. Thus, if a wife inherits an aAvow- 
son or a rent in fee, and having had issue dies without 
the church haVing become void or the rent dte, the 
husband will have his curtesy : Ibid, The same rule 
applies to other^ incorporeal hereditaments, e.g., tithes 
and commons. As to rent-charges: see Bethick v. 
Bradharn, 2 Sid. 110, 117. Entry ie^ not always 
necessary to constitute a seisin in deed. If the land 
is on lease for years, curtesy may be without entry 
or even receipt of rent, the possession of the lessee 
being considered the possession of the husband and 
wife : Be Grey v. Richardson^ 3 Atk. 4C9 ; see also 
Eager v. Ftirnivall^ 17 Oh. D. 115, as to what is a 
sufficient seisin. 

Birth of issue. — The issue must be born alive 
during the life of the mother. If the mother dies in 
labour, and the Ca3sarian operation is performed, the 
husband will not have his curtesy : Do, Lit, 29 3 ; 

PaMs Case, 8 Co. 34. The issue must be capable 
of inheriting. Thus, a husband cannot have curtesy 
of his wife’s lands of which she is seised in fee tail 
female if the only issue is a son, or in fee tail male 
and the only issue is a daughter. But if the wife 
have issue by her first hi^sband, yet if her second 
husband have issue by her, he shall be tenant by the 
curtesy, for his issue may by chance inherit : 1 

'uise^ 143. It is immaterial whether issue be bom 
before or after the seisin of the lands, and whether it 
be living or dead at the time of the seisin, or at the 
time of the wife’s decease : Co, Lit, 29 h. Evidence 
of the performance of any vital act — such as the 
beating of the heart — is sufficient proof that the child 
was bom alive : Brock v. Eellock^ 3 Giff. SS. 

it 

Property subject to curtesy. — The pro- 
perty of which a husband may become a 
tenant by the curtesy includes the wife’s free- • 
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holdl^ of inheritance, whether the h^.redita- 
mentsf.are corporeal or incorporeal. 

f 

Estate pur autre vie. — Curtesy is not incident 
to an estate autre vie: Stead v. PWt^ 18 Beav. 50. 

CopvHOLDS. — Curtesy is only incident to copy- 
holds by special custom of the manor, and the custom 
must be strictly followed. Thus, where the custom 
was that if a man took to wife a customary tenant^ 
and had issue and outlived her, he should be tenant 
by the curtesy, it was held that the husband was 
not entitled to curtesy out of a customary estate 
descending to his wife after the marriage: Case of 
Sir John Savage^ 2 Leon. 109, 208. By the custom 
of some manors curtesy is allowed without issue, but 
is forfeitable upon second marriage : 1 Cruise ^ 291. 

Gavelkind mNDS. — In gavelkind lands a hus- 
band may be tenant by the curtesy without having 
had issue, but the tenancy is only of a moiety, 
whether he has had issue or not*, and he loses it by a 
subsequent marriage : Co. Lit, 30 a, and%iote 1 ; Roh. 
Gavelkinds^ p. 82. 

Separate estate. — Unless expressly excluded by 
the settlor or donor of property to the separate use of 
his wife, a husband will be entitled to curtesy out of 
it if remaining undisposed of by her at the time of 
her death: see Rennet v. Davis ^ 2 P. W. 316, where 
the husband was expressly excluded, and held to be 
a trustee for the heir. To exclude the husband, it is 
sufficient for the donor to declare that the husband 
shall not be tenant by the curtesy : Morgan v. Morgan^ 
5 Jdadd. 408. If there is no declaration to that 
effect, and the wife dies without having disposed of 
her separate estate during her lifetime, or by her 
will, the husband will have his curtesy : see Roberts 
Dixivelly 1 Atk. 607 — 9; Folktt v. TyreVy 14 Sim. 
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125 ; Appleton v. Hoxvley^ L. R., 8 Eq. 139 ; Cooper 
V. Macdonaldy 7 Ch. D. 288. The decisions in Jfearle 
V. Oreenhanicy 3 Atk. TJd, and in Moore v. Webster y 
L. R., 3 Eq. 267, must be considered overruled. In 
Eager v. Furnivall^ 17 Ch. D. 115, a testator in 1872 
devised the fee of certain lands to his daughter to her 
separate use. She died before him, leavihg an infant 
cmld. Held, that on testator’s death, husband was to 
have his curtesy. 

Sepabate property under M. W. P. Act, 1882. 
— The husband’s right to curtesy will still exist 
with regard to the wife’s freeholds of inheritance, 
which are made her separate property by sects, 2 and 
5 of the M. W. P. Act, 1882 : see notes on these 
sections, post. 

Rights and liabilities, — A tenant by the 
curtesy can make leases, is entitled to emble- 
ments, liable for Waste, and must keep down 
the interest of incumbrances on the estate : 
see Casborne v. Scarfe^ l,Atk. 606 . 

Upon birth of issue' the husband is able to convey 
an estate for his life, although before it he can only 
convey a good estate for the joint lives of himself 
and wife : Miller v. Manwaring, 4 Cro. 392. Before 
the birth of issue the possibility of the husband bein^ a 
tenant by the curtesy is not a contingent interest which 
would vest in his trustee in bankruptcy. If, there- 
fore, issue is bom after he obtains his order of 
discharge the estate will belong to him: Gibbins f. 
Eydeny L. R., 7 Eq. 371. A tenancy by the curtesy of 
the equitable estate of a wife is not subject to her 
equity to a settlement : Smith v. MattheicSy 3 De G. 
E. & J. 139. 
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Power of tenant by the curtesy to make 
LEASER. — The Settled Estates Act, 1877 (repealing 
the Act to facilitate Leases ^nd Sales of Settled 
Estates, 1856), empowers every person entitled to 
the possession or the receipt of the rpnts and profits 
of any unsettled estates as tenant by the curtesy to 
demise the skme (except the principal mansion-house 
and the demesnes thereof and other lands usually 
occupied therewith) for any term not exceeding 
twenty-one years in England or thirty-five years in 
Ireland, provided that such demise be by deed, for 
the best rent obtainable, without any fine, and the 
rent be incident to the immediate reversion. The 
deed must contain a covenant for payment of rent, 
and also a condition of re-entry on non-payment 
thereof. The demise must not be made without im- 
peachment of waste : sect, 46. Any such demise 
will be valid against the wife of the person granting 
the same and any person claiming through or under 
her : sect, 47. By the Settled Land Act, 1882, the 
tenant by the curtesy has all the powers of a tenant 
for life under that act with regard to sales, leases 
and other dispositions of settled land, 'and for pro- 
moting the execution of improvements thereon : 
sect, 58. 

Right to curtesy defeated. — The curtesy 
of the husband may be defeated by the 
determination of the wife’s estate, y., by 
eviction by title paramount or for breach of 
condition^; by the determination of the fee, 
wjhere there is a conditional limitation {Barker 
y. Barker^ 2 Sim. 249, and Sumner v. Partridge^ 
2 Atk. 47); by the wife being in certain 
cases put to her election, and giving up the 
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estate aut of which curtesy is to spring ; by 
adverse possession during the whole j/eriod 
of the coverture [IParJcer v. Carter^ 4 Hare, 
400) ; by the* death of tlie wife before seisin 
or possession by herself or her husband ; or 
when tlie husband’s right is expressly ex- 
cluded : Co, Lit, 29a, 295, 183a, 241a, n, 4; 
1 Cruise j T, 149. 

In Ladi/ Cavan v. PuUeneif (2 Ves. 544 and 3 Ves. 
384) A. the wife of B. elected to take an estate tail 
in opposition to her father’s will. A. died and B. 
claimed as tenant hy curtesy. Held, he could not 
he put to his election between his curtesy and the 
benefits he took under the same will. The husband 
is not entitled to curtesy out of his wife’s life estate 
{Roberts v. Bixwell^ 1 Atk. 007) , nor out of his wife’s 
dower estate (1 Cruise^ 149), nor out of an estate in 
reversion or remainder, unless it comes into possession 
during the coverture : Co, Lit, 29a. In Boothhy v. 
Vernon (9 Mod. 147), there was a devise to a wife 
for life, remainder to her isspe in tail with remainder 
over. She left surviving her a son who shortly 
afterwards died. The remainder failed and she was 
heir-at-law to the devisor. Held, that her husband 
was not entitled to curtesy. 

Divorce. — It is submitted that a husband must 
lose his curtesy by a divorce, although there is, 
so far as we are aware, no express authority upon 
that point. If it were not so, suppose she were 
to marry again, which of the Wo husbands would 
be entitled to curtesy ? It has lately been held, 
in Frampton v. Stephens (21 Ch. D. 164), that a 
wife loses her dower by divorce, and h converso the 
husband ought by the same cause to lose his curtesy. 
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Adultery. — The hushand^s right to purtesy is 
not Ij^rred by his adultery. “ The reason of the 
difference why a wife, in case of** an elopement 
with an adulterer, forfeits her dower, and yet the 
husband leaving his wife, and living with another 
woman, does not forfeit his tenancy by the curtesy, 
is, because ^the statute of Westm. 2, cap. 34 does 
by express words, under these circumstances, create 
a forfeiture of dower ; but there is no act inflicting, 
in the other case, the forfeiture of a tenancy by the 
curtesy per Lord Chancellor Talbot ^ in Sidneys. 
Sidney^ 3 n. W. 276. * 


CHATTELS REAL, 

No husband married after 31st December, 

1882, will acquire by the marriage itself any 
rights in his wife’s leaseholds, and no hus- 
band, whenever married, will acquire any 
rights in his wife’s leaseholds, her title to 
which may accrue on or after 1st January, 

1883, except such rights as are conferred 
upon him by his 'wife. All such property 
may be acquired, held and alienated by 
the wife as if she were a feme sole: see 
M. W, P. A, 1882, sects, 1 (1), 2 and 5, 
and notes thereon^ post, A wife married after 
the 8th c August, 1870, is entitled to all 
leaseholds which shall prior to the 1st Janu- 
ary, 1882 come to her during coverture as 
next of kin or one of the next of kin of an 
intestate, as her separate property, also to 
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leaseholds purchased with her earnings : see 
M. W. P, A. 1870, sects. 1 and 7, and^otes 
thereon, post. 

Subject tck these provisions, the law as 
given below still remains in foroce, except 
where modified by the rules relating to sepa- 
rate estate and by marriage settlements. 

Husband’s interest. — The leaseholds of 
the wife become by marriage the property 
of the husband sub modo ; during coverture 
the rents and profits thereof belong to him ; 
he may assign or sub-let them absolutely or 
by way of mortgage ; and they are liable for 
his debts. In default of assignment and 
subject to any m(»ortgage or sub-lease her 
leaseholds will upon the determination of the 
coverture by his death survive to her un- 
affected by his will oi his debts. If the 
coverture is determined by her death they 
become his property jure mariti^ and there 
is no necessity for him to take out adminis- 
tration in respect of them : Co. Lit. 46a, 300a, 
351a ; Moody v. Matthews^ 7 Ves. 174 ; Inch- 
don V. Northcote^ 3 Atk. 430. 

The husband may dispose of his wife’s leaseholds 
whether vested or contingent or reversionary, unless 
the interest is of such a nature that it cannot possibly 
vest in possession until after the death of the hus- 
band : JDuherley v. Day^ 16 Beav. 33, 
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Equitable leaseholds. — The equitable lease- 
holdsvof the wife come within the above rule, unless 
given to her by the husband, when they will be 
considered as separate estate : Sir JSdward Turner* 8 
Case^ 1 Vem. 7. Thus the husband, may dispose of 
the trust of a term which he has in right of his wife : 
Tudor V. &amyne^ 2 Vern. 270; Bate8 v. Bandy ^ 
2 Atk. 208 ; Incledon v. Northcote, 3 Atk. 430. A 
term assigned before marriage by the wife in trust 
for herself without the husband’s knowledge may be 
disposed of by him : Pitt v. Hunty 1 Vem. 18. But 
he cannot do so if assigned with his knowledge : 
Draper* s CasCy 2 Freem. 29. 

Husband’s rights. — Even before alienation the 
leaseholds of his wife are in a manner the property 
of the husband. Thus if the freehold of the lands 
out of which the term is granted vests in him the 
term is extinguished : Downing v. Seymoury 2 Cro. 
911. Where during coverture a lease for years is 
granted to the wife, an adverse possession, having its 
inception during the coverture, may be treated as a 
possession adverse either to the wife or the husband : 
Doe d. Wilkins v. Wilkins y 5 Nev. & M. 434. And 
if a wife, tenant of a term in copyhold, dies before 
its expiration, the husband c6ntinues in possession 
without a new admission or fine : Dedicotfs Casey 
Dyer, 251 ; Earl of Bath v. Ahneyy 1 Burr. 209. 
An annuity was granted for life out of tithes leased 
for years. The lessee married and died, and the 
husband renewed the lease. Held, that the annuity 
was chargeable on the renewed term generally : 
Moody V. Matthews y 7 Ves. 174. The wife’s term of 
3 'ears is available for the payment of the husband’s 
debts during his life. Thus, upon an execution 
against the husband for his debt, the sheriff may sell 
his wife’s term during husband’s life {Co. Lit. 351), 
and upon his bankruptcy it will vest in his trustee in 
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bankruptcy : Doe d. 8haic v. Steward, 1 Ad. & E.^00. 
But if the husband should grant a rent, common, 
&o. of his wife’s term and die, this would not 
bind the wife surviving, because the term or posses- 
sion itself being left to come entire to the wife, all 
intermediate charges or grants thereout by the husband 
determine with liis death, for the title of* the wife to 
such term has relation to the time of their marriage, 
and so is paramount to all collateral charges or grants 
made thereout by the husband after : Bacon"* s Abr., 
Bar, and Fern, c, (2). 

Absolute assignments. — If the husband grants 
the whole of the term upon a condition which is 
broken, yet the wife’s right therein is barred if he 
himself did not re-enter, but his executor : Co. Lit. 
46«. A grant of all his right, title and interest in 
the tithes aforesaid” will pass a lease of the term 
which the grantor had in right of his wife : Arnold v. 
Bidgood, 3 Cro. 318. An equitable assignment of 
the term is sufficient to defeat the wife’s rights. As 
where a long term of years vested in the husband in 
right of his wife, and he granted a sub-lease for ten 
years, and afterwards covenanted for valuable con- 
sideration to renew the said Ibase and to continue to 
do so during the time he had any right : Steed v. 
Cragh, 9 Mod. 43. But it is doubtful whether the 
court would now hold that the husband’s mere con- 
tract to sell or underlease the term for years (legal 
or equitable) will bind her surviving (see query of 
V.-C. K. Bruce, in Clark v. Burgh, 2 Coll. 221), 
unless, perhaps, where the buyer has been let into pos- 
session : Bards V. P., 5th ed. 1001. * 

• 

Mortgages. — As the husband can dispose abso- 
lutely of his wife’s term, d fortiori he may mortgage 
it : Bates v. Dandy, 2 Atk. 208. Whether the 
mortgage disposes of all the term or leaves an equity 

B. H 
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of redemption in the wife must depend upon the 
construction of the deed. A husband executed a 
mortgage of his wife’s equitable chattels real, and 
died in his wife’s lifetime without having paid the 
mortgage money. It was held, upoi^the construction 
of the instruments of mortgage, that the transactions 
were intended solely as a security to the mortgagees 
for the money lent, and not as a reduction of the 
chattels real into the husband’s possession ; conse- 
quently that the wife by survivorship was entitled to 
the equity of redemption: Clark v. Burgh^ 2 Coll. 221. 
If a man marries a woman possessed of an equity of 
redemption in a term, and the husband pays off the 
mortgage debt, the husband will take the re-con- 
veyance of the term, subject to the same equity as the 
mortgage deed : Draper'* s Case^ 2 Freem. 29. If 
the husband mortgages his wife’s leaseholds, and the 
equity of redei^ption is reserved to him, her right is 
unaffected : Watts v. Thomas^ 2 P. Wms. 366. And 
so it is if it is reserved to him and his wife : Pitt v. 
Pitt^ 1 T. & E,, Ch. Pep. 18(X If the mortgage is 
foreclosed her right will be barred. 

Sub-leases. — The residue of the term remaining 
undisposed of by tho husband will survive to the 
wife. Thus where the wife had a term of forty 
years, and the husband made a sub-lease for twenty 
years, upon his death the reversion expectant upon 
the determination of the sub-lease went to the wife, 
and the rent thereby reserved to his executors : Co, 
Lit. 46rt5. The rent will go to the executors, because, 
though she hath the reversion, she is not party or 
privy to fhe lease, and the rent is not incident to the 
reversion. Even although the wife were a party to 
the under-lease, slie would not be entitled to the 
arrears due on the death of the husband, because 
they would be apportioned, but she would be entitled 
to future rent : Bacon* s Ahr,, Bar, and Fern, c, (2). 
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CH0SE8 IN ACTION. 

# 

No husband married after 31st December, 
1882, will acejuire by the marriage itself any 
rights in his wife’s choses in actioji ; and no 
husband, whenever married, is entitled to any 
choses in action of his wife her title to which 
may accrue on or after 1st January, 1883 : 
see W. P, A. 1882, sects, 1, 2, 5, and 24, 
and notes thereon^ post. A wife married after 
the 8th August, 1870, is entitled to any money 
coming to her during coverture prior to 1st 
January, 1883, as next of kin or one of the 
next of kin of an intestate, oi to any sum 
of money not exceeding 200/. coming to 
her under any deejl or will, as her separate 
property, ^he is also entitled to certain 
deposits in savings banks, annuities, moneys 
in the public stocks and*fiuids, shares in joint 
stock companies, <Sc. : sec M, W, P. A. 1870, 
sects. 1 — 7, 10, 11 j post. 

Subject to these provisions, the law as 
given below still remains in force, except 
where modified by the rules relating to 
separate estate or by marriage settlements. 

* 

Husband’s interest. — The wife’s choses in 
action become the husband’s if he reduce 
them into possession during coverture, by 

H 2 
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receiving them, or recovering them at law. On 
such' receipt or recovery they ai^e absolutely 
his own, and do not revert to the wife. He 
may then dispose of them by will, or they 
will at his death, go to his executors or 
administrators: Bacon^s Ahr,^ tit. Bar, and 
Fern, c, (3) ; 2 Bl, Com, 434. 

A chose in action is a right to recover chattels by 
action. Property falling under this description in- 
clude debts owing to the wife on bond or otherwise, 
arrears of rent, legacies, trust funds, residuary per- 
sonal estate, money in the funds, money belonging 
to her in the hands of some third person. Questions 
have arisen as to whether negotiable instruments and 
bonds payable to bearer are choses in action which 
survive to the wife, if not reduced into possession 
during the coverture. The cases with regard to 
negotiable instruments are collected in Williams’ 
Law of Executors, 8th ed. vol. i. pp. 855 — 860, and 
the conclusions arrived at by its author are as fol- 
lows : — It may be consid,ered as settled law (1) that a 
bill or note given to • the wife before marriage will 
survive to her, provided her husband has not reduced 
it into possession, and (2) that if there be a bill or 
note made to a married woman during the coverture, 
the husband may sue alone upon it, or permit his 
wife to take an interest in it, in which latter case it 
appears to stand on the same footing as if it had been 
made to her before coverture: see Howard y. Oakes ^ 
3 Exch. 136 ; Fleet v. Perrins, L. It., 4 Q. B. 500. 
We are of opinion that bonds payable to bearer would 
also survive to the wife. 

Where husband and wife acquire a joint right or 
interest in personalty, the husband may dispose of it 
as he pleases : Paschall v. Thurston, 2 Bro. P. C. 10. 
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Where a legacy was bequeathed to d^feme covert and 
the executor paid it to the wife, he was ordered to 
pay it again lo the husband : Palmer v. Trevor^ 1 
Vern. 261. "Where a note was given to a married 
woman, knowing her to be such, with intent that she 
should indorse it to the plaintiff in pigment of a 
debt which she owed him (in the course of carrying 
on a trade in her own name by the consent of her 
husband), the property in the note vested in the 
husband by the delivery to the wife : Barlow v. 
Bishop^ 1 East, 432. A promissory note made pay- 
able to a woman married at the time of the making 
passes by the endorsement of the husband alone 
during the coverture : Mason v. Morgan^ 2 Ad. & E. 
30. If a married woman indorses a promissory note 
in her own name, and the maker afterwards promises 
to pay it, in a suit by the indorsee against the 
maker, it will be presumed that the lyife had autho- 
rity from her husband to indorse it on that form : 
Cotes V. Davis, 1 Camp. 485. It has been held that 
a husband can sue alone in his own name on a pro- 
missory note ^iven to a woman dam sola (McNeilagc 
V. Holloway, I B. & Al. 218 ; Ex parte Barber, I G, 
& J. 1) ; but these decisions were based on the mistaken 
idea that a negotiable in^rument is a chose in 
possession. If a wonfan has shares in a joint stock 
company and marries, the name of the husband, 
although he has done no act to make himself a 
member of the company, will be placed on the list 
of contributories in right of his wife, as well as that 
of his wife : Luard\s Case, 1 De G. F. & J. 533. 
A marriage settlement must expressly or impliedly 
so state, if the husband is to have his wi?e’s choses 
in action, otherwise than by reducing them into 
possession : Salwey v. Sakvey, Ambl. 693. 

Beduction into possession. — The husband 
may reduce his wife’s legal choses in action 
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into possession by issuing execution upon a 
judgment recovered by him;, or without 
action brought, the wife’s choses in action, 
whether legal or equitable, w21 be reduced 
into the husband’s possession if they are 
transferred or paid to him. The husband 
cannot, generally speaking, reduce by action 
his wife’s equitable choses in action without 
making a settlement thereout upon her : See 
Equity to a Settlement, post. 

The following are examples of reduction into pos- 
session : — Where there was a charge on A.’s estate, 
and A, married the feme holding the charge, it 
became merged, and did not survive to the wife : 
Scys V. Price ^ 9 Mod. 217. Where a legacy to a 
married woman subject to a life interest was paid to 
the husband in the lifetime of' the person entitled for 
life : Doswell v. Earle ^ 12 Ves. 473-. Where the 
wife by marriage articles agreed to assign certain 
sums, to which she w/is entitled under a will, to 
trustees, and the executors of the will paid 1,000/. to 
the said trustees, the 1,000/. was held reduced into 
possession : Cuningham v. Anirohas, 16 Sim. 436. 
Where the husband was a lunatic, and the wife’s 
money was, by an order in the matter of the lunacy, 
transferred to the Accountant-General : Re Jenkins^ 
5 Euss. 183. Where the money was lent to husband 
by the v^ife’s trustee on a mortgage of husband’s 
own property : Raiclins v. Birkett^ 4 W. E. 795 ; see 
also Price v. Price^ 11 C. D. 163 ; and Widgery v. 
Tepper^ 5 C. D. 516; affirmed on appeal, 7 C. D. 423. 
The receipt by an agent appointed by husband and 
wife of money forming part of the estate of an in- 
testate, of which the wife is administratrix, is a 
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reduction into possession of the wife’s distributive 
share of the money : In re Barber^ 11 C. D. ,442 ; 
see also Be Ooids of Harding^ L. R., 2 P. & D. 394. 


Examples where there has been no reduction into 
possession: — Where wife was joined wilh the hus- 
band in suing for a debt due on a bond, and hus- 
band died before judgment: Oglandcr v. BastoUy 1 
Vem. 396. Where husband had recovered a judg- 
ment for debt of wife and died before execution : 
Bond V. Simmons, 3 Atk. 20. Where wife was en- 
titled to a legacy of 600/. chargeable, in default of 
personalty, on the testator’s real estate, and the 
husband verbally agreed with the three devisees of 
the real estate to sell the legacy to them for 200/. 
apiece, but received the consideration from one only 
of the devisees, taking interest or^ the 400/. due 
from the two others : Held, that the 400/. was not 
reduced into possession : Ilanvood v. Fisher, 1 Y. & 
C. 110. Where the feme was the payee of a pro- 
missory not^ payable with interest, and the hus- 
band (surviving his wife) had done nothing but 
receive the interest during her life : Hart v. Ste- 
phens, 6 Q. B. 937. Where .there was a reference 
on petition of husbadd and wife to ascertain what 
was due for principal and interest on wife’s portion, 
and payment was made to the husband of the interest 
due : Hore v. Woulfe, 2 Ball. & B. 424. Where a 
woman had a sum of money in the hands of a 
merchant, and after her marriage the merchant trans- 
ferred it into the names of the husband^ and wife, 
but the only direction given by the husband was to 
keep it separate from his other monies : Scrutton v. 
Pattillo, L. R., 19 Eq. 369. The mere deposit by 
way of equitable mortgage by a husband of the title 
deeds of property upon which his wife has a security 
for the payment of money : Michelmore v. Mudge, 
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29 L. J., Ch. 609. Where the husband is not at 
any time during the coverture in a position to assert 
his rights by action: Aitchison^Y, Dixon, L. E., 10 Eq. 
689 — (There A., being sole executor and trustee of 
X.’s will, appointed B. and C. his co^trustees, and by 
deed assigned allX.’s property to B. and C. and him- 
self upon the trusts of the will. B. opened as trustee 
a banking account in the name of the executors of 
X. B. invested share of X.’s estate to which A.’s 
wife was entitled, or A. in her right, on a debenture 
which was taken in the names B. and D. as trustees 
for her.) By an appropriation by the executrix of a 
mortgage to the same amount : Blount v. Bestland, 
5 Yes. 615. Possession by husband, as executor and 
trustee of wife’s share of residue {Baker v. Hall, 12 
Yes. 497), or merely as trustee: Wall v. Tomlinson, 
16 Yes. 413. Where husband has done nothing 
with reference to stock except to sign partial transfer 
to wife : Wildman v. Wildman, 9 Yes. 174. Where 
husband dies before legacy left to wife is received : 
Brotherow v. Hood, 2 Com. 7«25. Decree for pay- 
ment of legacy left to wife, obtained by husband 
and wife, does not vest it in the husband : Nightingale 
V. Lockman, Fitz. 14S.^ Where husband, under a 
decree to prepare a settlement of stock belonging to 
the wife, and transferred to tKe Accountant-General 
by order, came to an agreement out of court, while 
they lived apart, but not legally separated, to take 
part and give up the rest, the agreement not being 
executed : Macaulay v. Philips, 4 Yes. 15. Where 
A., the father of B., after her marriage drew a 
cheque in^her favour upon his bankers for 10,000/., 
and the bankers gave her a promissory note for the 
10,000/. 1,000/., part of the principal money due bn 

the note, was paid to 0., the husband of B., and he 
also received the interest due on the remaining 
9,000/. to the time of his death : — Held, the note 
survived to the wife: Nash v. Nash, 2 Mad. 133. 
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Where husband and wife joined in assigning the 
wife’s share of the residue of an estate befo)je the 
administration* suit was settled, and the husband died 
before the decree : Hutchings v. Smithy 9 Sim. 137. 
Where a testator bequeathed 10,000/. to husband 
and wife to be put in their joint names and that of 
his executor, the husband and wife to enjoy the 
interest during their joint lives, or the life of the 
survivor. The fund was paid into court to the 
credit of the cause, “ to H. & W. their stock account.” 
The dividends unreceived at the death of the husband 
belonged to the wife by survivorship : Lnprimaudaye 
V. Teissier, 12 Beav. 206. Where the husband 
agreed that a legacy to the wife should be set off 
against a debt due from him to the estate, and 
husband and wife gave a joint receipt for the legacy : 
—Held, on the death of husband, that as nothing but 
a release by him or i3ayment could, be a discharge 
from the wife’s claim, she was entitled to be paid : 
Harrison v. Andrews, 13 Sim. 595. Where the 
residue of a testator’^ estate bequeathed to a feme 
covert is not collected and reduced to a ceitainty in his 
lifetime : Amhurst v. SeJhg, 11 Vin. Abr. 377, par. 8. 
Where South Sea Stock was devised to a married 
woman, and the husbancf having agreed that it 
should be settled on trustees for self and wife, dies 
before the settlement is prepared : Fort v. Fort, 
Forrest, 171. Where a married woman was entitled 
to stock and to cash, and at the husband’s request 
the §tock was transferred to trustees for her separate 
use, and the cash paid to himself, and with the cash 
he increased the stock, and afterwards became bank- 
rupt ; the original stock was held not re*duced into 
possession, but the increase went to assignee on bank- 
ruptcy ; Ryland v. Smith, 1 Myl. & Cr. 53 ; see also 
Prole V. Soady, 3 Ch. App. 220 ; Nicholson v. 
Drury Buildings Estates Co., 7 C. D. 48, where the 
agreement of the husband precluded the reduction 
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into possession : ParJcer v. Lechmere^ 12 0. D. 256, 
and Birchall^ 29 W. B. 461. 

Death of wife. — If the husband survive 
the wife without having reducdd her choses 
in action itito possession, he can only obtain 
them by taking out letters of administration 
to her: Bourne v. Crofton^ 2 Moll. 318. 

The husband cannot sue for his deceased wife’s 
choses in action till he has administered [Grosvenor 
v. Lane^ 2 Atk. 180) ; but if he died before having 
administered, the choses in action will go to his 
representatives (Elliot v. Collier^ 3 Atk. 526) ; but 
although in equity those claiming under the hus- 
band are entitled to the wife’s choses in action, they 
must be recovered not by his representatives but by 
the wife’s : per Lord Tenterdeu, C. J., in Betts v. 
Kimpton^ 2 B. & Ad. 276. The husband’s rights 
as administrator are excluded by a limitation to 
next of kin of the wife : Anderson v» Dmvson, 15 
Ves. 537. If the husband become bankrupt, and 
afterwards become entitled to his wife’s choses in 
action as her administrator, they are liable for his 
debts : Riplci/ v. Woods, 2 ^im. 165 ; Harper v. 
Ravenhilly 1 Taml. 144. In Ranking v. Barnard 
(5 Madd. 32), a legacy was left to the wife of A. 
A., being indebted to testator, becomes bankrupt, 
and wife dies without asserting her claim to the 
legacy. Held, that executors of testator might re- 
tain legacy against assignees of A., in discharge of 
debt due to testator. 

Death of husband. — The choses in action 
of the wife, not reduced into possession in 
the lifetime of her husband, belong to the 
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wife by survivorship, and not to the repre^ 
sentatives oi; assignees of the husband : Wilkin- 
son V. Charlesworth^ 10 Beav. 324 ; Pur dew 
V. Jackson^ l^Russ. 1; Gaters v. Madeley^ 6 
M. & W. 423. 

Arrears of income of wife’s life estate in certain 
funds belong to tbe wife by survivorship, and not to 
the representatives of the husband or his assignee : 
Wilkinson v. Charlcsworfh^ 10 Beav. 324, Money 
in trustees’ hands for a feme covert shall go to the 
feme, if she survive her husband : Tuisden v. WisCy 
1 Vem. 161. Money in the hands of a third per- 
son, untouched by husband, will belong to the wife 
surviving : Fleet v. PerrinSy L. B., 3 Q. B. 536, and 
4 Q. B. 500 (S. C.). Assignees ^of H., a bank- 
rupt, not entitled to legacy vested in wife and not 
reduced into possession : Gayner v. Wilkinsony Dick. 
491 ; see also Pierce Thornely, 2 Sim. 167. If 
husband and wife have a decree for money in right 
of the wife, and the husband die, the wife shall have 
the benefit of the decree : Nanney v. Martiny 1 Ch. Ca. 

27 ; see also Copjnn v. — ^ 2 P. W. 496. Where 

part only of the wife’s interest in the choses in 
action is reduced into possession, the wife shall, on 
surviving, be entitled to the remainder: Pigott v. 
Pigotty L. B., 4 Eq. 549. A bill or note made to a 
married woman during the coverture will survive to 
the wife : Richards v. Richards y 2 B. & Ad. 447 ; 
Gaters v. Madeleyy 6 M. & W. 423 ; Sherrington v. 
Yates y 12 M. & W. 855 ; Scarpellini y? Aichesoity 
7 Q. B. 864. 

Protection order. — If the wife obtain a 
protection order by reason of her husband^ s 
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desertion, the wife’s choses in action not 
reduCed into possession will become her 
separate property, if they vest in possession 
after the desertion, and while the order is 
operative > In re Coivard and Adames Pur- 
chase^ L. R., 20 Eq. 179; 20 21 Viet. c. 85, 

s. 21. 

Divorce and judicial separation. — If the 

parties are divorced or judicially separated, 
the wife’s choses in action not reduced into 
possession will belong to her: Johnson v.' 
Lander^ L. R., 7 Eq. 228 ; Prole v. Soady^ 
L. R., 3 Ch. 220 ; 20 21 Viet. c. 85, 25. 

CHOSES IN POSSESSION. 

No husband married after 31st December, 
1882, will acquire by the marriage itself any 
rights in his wife’s* choses . in possession, and 
no husband, whenever married, will be en- 
titled to any choses in possession of his wife, 
coming to her on or after 1st January, 1883: 
see M. W. P. Act^ 1882, sects. 1 (1), 2 and 5, 
and notes dhereon^ post. A wife married after 
the 8th of August, 1870, is entitled to her 
earnings and the investments thereof as her 
separate property: see M. W. P. Act^ 1870, 
sect. Impost. 
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Husband’s interest. — Except as modified 
by the Act 1870, the following waS the 
law in force before the 1st January, 1883 ; — 
All the persenal estate — as money, goods, 
cattle, household furniture, &c.— -that were 
the property and in the possession of a wife, 
at the time of the marriage, or which came 
to her during the coverture, became the ab- 
solute property of the husband by the mar- 
riage. Without his wife’s consent he could 
make any disposition of them inter vivos^ or 
bequeath them ; and, in default of such dis- 
position or bequest, they would not revert 
to his wife at his death, but would vest in 
his executors or administrators: Bac. Ahr.^ 
tit, Baron and Feme^ c, (3). 

These righfs of the husband might of course have 
been varied by an ante-nuptial agreement or settle- 
ment. The only exception to ^the general rule was 
the wife’s paraphernalia (and even that was assets 
for his creditors) and her separate estate. In no 
other country have such large rights been given to 
the husband. 

GH08ES IN REVERSION. 

No husband married after 31st December, 
1882, will acquire by the marriage itself any 
rights in his wife’s choses in reversion ; and 
no husband, whenever married, will acquire 
any right in his wife’s choses in reversion, 
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her title to which shall accrue on or after 1st 
Jamlary, 1883, except such as his wife shall 
give him, and she will have over them the 
same power of alienation inter vivos or i>y 
will as if die were a feme sole : see M. W. P. 
Act^ 1882, sects. 1, 2 and 5. A woman married 
between the 9th August, 1870, and the Ist 
January, 1883, is entitled to the reversion in 
any sum of money not exceeding 2001. coming 
to her during coverture under any deed or 
will, and which is not subject to her mar- 
riage settlement, as her separate property: 
see AT. W. P. Act^ 1870, sect. 7. Subject to 
these provisions, the law as given below still 
remains in force, except where modified by 
the rules relating to separate estate or by 
marriage settlements. 

Husband’s interest. — If the wife’s choses 
in reversion, whether vested in interest or 
contingent, fall into possession during the 
coverture, they become the property of the 
husband absolutely; but in default of their 
falling into possession, they survive to the 
wife, unaffected by any disposition made by 
the husband. 

A reversion of the wife which cannot fall into 
possession during the husband’s life, for example, if 

is to vest upon his death, cannot be assigned by 



THE husband’s RIGHTS. 


Ill 

him : Dalhiac v. DalhiaCy 16 Ves. 122. The husband 
oannot assign even for value the wife’s reversionary 
choses in action so as to bind her surviving him: 
Box V. Jaclcson^ 1 Drury, 48. A husband assigned 
his wife’s reversionary chose in action for value. He 
survived the person upon whose life the reversion 
depended, but died without actually reducing the 
property into possession. Held, that the assignment 
was void against the wife who survived him : Ashby 
V. Ashby, 1 Colly. 553. An assignment by the 
husband of his wife’s reversionary interests in per- 
sonalty is of course good against every one except 
the wife surviving him : White v. Barbe, 1 
Ves. & B. 405. 


Assignment. — The wife alone cannot make 
a valid assignment of her chosen in reversion, 
neither can the husband and wife assign or 
release them unless the provisions of Malins’ 
Act (20 & 51 Viet. c. 57) are complied with. 

A valid assignment or r^ease under this act re- 
quires (1) a deed, (2) fhat the husband and wife shall 
be parties to it, (3) that the deed shall be acknow- 
ledged by her in the manner prescribed for the 
acknowledgment of deeds by the Fines and Recoveries 
Act, as modified by the Conveyancing Act, 1882, 
s. 7. By virtue of Malins’ Act a married woman 
may dispose of every future or reversionary^ interest, 
whether vested or contingent, in any personal estate 
to which she or her husband in her right may be- 
come entitled under any instrument made after 
Slst December, 1857^(^'^cept such interests as have 
been settled on her bj^. riage articles or marriage 

settlement and any inh ts in respect to which she 
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is restrained from anticipation or alienation. An 
assignment of a reversionary interest by husband 
and wife under the above act ip not merely an assign- 
ment by husband and wife according to their respec- 
tive interests, but an assignment of the wife’s interest 
discharged from the jm mariti of the liusband. 
Therefore the right of their assignee will prevail over 
the right of the executors of the testator, who be- 
queathed the reversionary interest, to retain a debt 
due from the husband to the testator’s estate : Re 
Batchelor^ L. R., 16 Eq. 481. A wife cannot waive 
in court her interest in a reversionary chose in action 
so as to permit her husband to dispose of it: Batt 
V. Cuthhertson^ 2 Ir. Eq. 200. A feme covert was 
entitled to a reversionary interest in a sum in the 
funds. All the other persons interested surren- 
dered their interests to her, and the fund was in 
court. Held that the feme covert was unable to dis- 
pose thereof. The court has refused to take the con- 
sent of a married woman to give up her reversionary 
interest, partly vested and partly contingent, in a fund 
in court in favour of a purchaser : Wade v. Saunders^ 
Turn. & R. 306. A female infant, being entitled to a 
reversion of a chose in action, covenanted to assign it 
to trustees on certain tyu^ts. Her husband died before 
it fell into possession, and it was held she was entitled 
to the chose in action unaffected by the trusts : Le 
Vasseur v. Scratton^ 14 Sim. 116. A husband and 
wife assigned by deed her reversionary interest in a 
fund to a purchaser for valuable consideration. The 
husband dying before it vested in possession, it w£is 

held that she was entitled to the whole of the fund : 

( 

Fur dew v. Jackso^i, 1 Russ. 1. See also Homier v. 
Morton (3 Russ. 65), where it is held that if the wife 
executes an assignment of the fund after her hus- 
band’s death, which recites the former assignments 
and is made subject thereto, she does not thereby 
recognize or confirm those former assignments, nor 
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does she waive her claim against them by forbearing 
to impeach the title of the assignees when the interest 
vests in possesion. 4- wife cannot, even with the 
consent of her husband, dispose by will of property 
which she might acquire after his death, but only of 
property over which he himself has a disposing 
power : Scammell v. Wilkinson^ 2 East, 552. If a 
married woman, with her husband’s assent, makes 
a will of personalty in which she has an expectant 
interest, but that interest does not actually vest in 
her untd after her husband’s death, she must, to give 
validity to her will, re-execute it after his death, her 
declaration of adherence to the will not being sufficient. 
So also if her will affects property which (by his will 
made some years before and never altered) he had 
bequeathed to her absolutely : Willock v. Noble y 8 Ch. 
778, and 7 H. L. 580. The court has jurisdiction 
to sanction on behalf of a married .woman a com- 
promise of a suit to make a trustee liable for a breach 
of trust in relation to a fund in which the married 
woman has a reversipnary interest. The married 
woman should appear separately : Wall v. llogerSy 
* Wall V. Ogle^lj. It., 9 Eq. 58. It was held in Ilore 
V. Becker (12 Sim. 467), although it was not neces- 
sary for the decision of the Cas^, that where a single 
woman entitled to aif annuity secured by a bond 
married, her husband could release the security, and 
therefore the annuity, so as to bind the wife. In 
Ellison V. Elicin (Id Sim. 309) by articles entered 
into on the marriage of a feme infant, she and her 
intended husband agreed to assign, on her attaining 
twenty-one, a reversionary interest in personalty be- 
longing to her upon the trusts of the settlement. 
The husband and wife made the settlement after she 
was twenty-one, and assigned the reversionary in- 
terest in accordance with the agreement. It fell into 
possession after death of husband. Held that, being 
an infant, she was not bound by articles, and that 
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after her marriage she and her husband could not 
make a valid settlement thereof. 

c 

Exception. — By virtue of 8 & 4 Will. 4, c. 74, 
s. 91, and Malins’ Act, a married woman may, in 
certain cases, dispose of her reversionary interests as 
if she were % feme sole, that is, without her acknow- 
ledgment or the concurrence of her husband. See 
In re Rogers (1 0. P. 47), where the husband was 
living apart from his wife, and the court refused, on 
husband’s application, to rescind the order. However, 
an order may be rescinded if obtained by fraud or 
the suppression of facts which ought to have been 
disclosed at the time of applying for it : Ex parte 
Cockerell, 4 C. P. H. 39. 

Assignment bv husband alone. — If the husband 
assign his wife’s choses in reversion, the rights of the 
assignee will be as follows : — (a) If they vest in 
possession during the coverture, they will belong to 
the assignee, subject in the case of equitable choses 
in action to the wife’s equity to a settlement ; (b) if 
before they fall into possession the wife dies leaving 
the husband surviving, they will become the property 
of his assignee absolutely upon the husband taking 
out letters of administration to his vdfe’s estate ; 
(o) but if the husband die leaving the wife surviving, 
the assignee will take nothing. 

Death of wife. — If the reversionary chose 
in action does not vest in possession during 
the coverture, and the wife predecease the 
husband, when it so vests he is entitled to it 
upon taking out letters of administration. 

His particular assignee or his trustee in bank- 
ruptcy will be entitled under such circumstances: 
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D> *ew V. Long,, 22 L. J. (Eq.) 717. If the husband 
also die before it vests, his representatives must #take 
out administration to the wife: Re Goods of Harding, 
L. E., 2 P. & D. 394. 

Divorce, judicial separation, or protection 
order. — If a divorce, judicial separation, or 
protection order is obtained before the rever- 
sionary interest vests in possession, it will go 
to the wife unaffected by any disposition of 
the husband or of the husband and wife, 
unless made in accordance with Malins’ Act : 
Re Insole j L. E., 1 Eq. 470; Wilkinson v. Gib- 
son, L. R., 4 Eq. 162; see 20 ^ 21 Viet 
c. 85, sects, 21 and 25. 


• • CHeSES IN AUTRE DROIT. 

After 31st December, .1882, no personalty 
coming to the wife in autre droit, ^. e, as 
executrix, administratrix, or trustee, will vest 
beneficially or legally in the husband by mar- 
riage or during marriage. She may transfer 
it without his concurrence or consent, and be 
sued and sue in respect thereto as if she were 
^ feme sole: see M. W. P. Act, 1882, sects. 1, 
2, 5, 18 and 24, and notes thereon, post. 

Before the 1st January, 1883, the legal 
interest in the wife’s personalty in autre droit 
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vested in the husband or not, according to 
whether it was in possession or reversion, but 
without his consent she could dispose of it by 
will to her executors: Scammell v. Wilkinson^ 
2 East, 552. 

Thus a husband could surrender or dispose of a 
term which his wife had as administratrix, because 
he could administer in right of his wife without her 
consent, although she could not administer without 
the consent of her husband : Leviclc v. Coppin, Sir W. 
B. 801. The goods of the wife in autre droit cannot 
be taken in satisfaction of her husband^s debts: Farr 
V. Newman^ 4 T. B. 621. Payment of money or 
delivery of goods made hond fide to a feme covert 
executrix as such is good against her co-executor, 
although the husband never assented to his wife’s 
acting as executrix and subsequently to the payment 
refused to allow her to act, provided that the pay- 
ment and delivery were vo^xAo^hond fide at her request 
as executrix without knowledge of his ^issent, though 
it was known she was a feyne coveyd : Femherton v. 
Chapman y 7 E. & B, 210. Payment of money due 
to the wife as executrix is not evidence to maintain 
action for money had and received to the use of her 
husband : Anon,, 1 Salk. 282. 
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CHAPTEE III. 

THE HUSBAND’S LIABILITIES. 


WIFE’S ANTE-NUPTIAL CONTRACTS, 

The M. W. P. Act, 1870, enacted that no 
husband married after the passing of the act 
(9th August) should by reason of his marriage 
be liable for the debts of his wife contracted 
before marriage {sect. 12). The M. W. P. 
Act, 1874, declared it to be ^^not just that 
the property which*a woman has at the time 
"of her marriage should pass to her husband, 
and that he should not b^ liable for her debts 
contracted before marriage,^’ and enacted that 
any husband married after the passing of the 
act (30th July) should be liable for such debts, 
and that he and his wife might be jointly sued 
therefor, but restricted his liability to certain 
assets vesting in the husband by reason of 
the marriage. His liability ceased with the 
termination of the coverture : Bell v. Stocker^ 
10 Q. B. D. 129. See M. W. P. Act, 1882, 
sect. 14, and notes thereon, post. By this last act 
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any husband married after December 31st, 
1882, is liable for the ante-nuptial debts and 
contracts of his wife, including any ante- 
nuptial liabilities to which she may be subject 
under the' acts relating to joint stock com- 
panies, to the extent of all propert}^ whatso- 
ever belonging to his wife which he shall have 
acquired or become entitled to from or through 
his wife after making certain deductions (sect 
14) ; but as between him and his wife, in the 
absence of anv contract between them to the 
contrary, her separate property is primarily 
liable for all such debts or contracts and for 
all damages“and costs recovered in respect 
thereof {sect. 13) : see notes on the sections, post. 


Ante-nuptial debts of women married* 
before 9th August, J.870. — The lapse of time 
has made this branch of * the subject of com- 
paratively little importance with regard to 
simple contracts, but as specialty contracts 
can be sued on within twenty years from 
the time when the right of action arises in 
regard to them, it is still necessary to treat 
of it. 

The husband is liable to the full extent upon the 
contracts of his wife made by her before marriage, 
provided he be sued in her lifetime : Obrian v. Ram^ 
Mod. 170, 186. If not paid in his lifetime it 
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survives against her on his death : Woodman v. Cflhap- 
man, 1 Camp. 189. If she die before him equity will 
not help the creditor, even to the extent of the portion 
she brought to her husband. On the other hand, if 
judgment has been recovered against him for the 
debt while she was living and then she dies, equity 
will not relieve him against the judgmenf, even if she 
has brought him no portion : Heard v. Stamford, 3 P. 
Wms. 409. An order of discharge obtained by a 
bankrupt husband will extinguish the debt both as 
against him and his wife : Loch wood v. Salter, 5 P. 
& Ad. 303, imA Miles v. Williams, 1 P. Wms. 249. 
Where a woman dum sola gave a promissory note, 
and the husband, being sued upon it after the mar- 
riage, pleaded the Statute of Limitations, it was held 
that payments of interest by the wife without the 
authority of the husband were not sufficient to take 
the case out of the statute: 'Neve v. Hollands, 16 Jur. 
933; see also Pittam v. Foster, 1 B.*& C. 248. An 
express promise by a husband to pay a debt incurred 
by his wife, for which he is not otherwise liable, is 
binding : Harrison v. llall, 1 M. & Rob. 185. 


WIFE’S POST-NUPTIAI CONTRACTS. 

As a general rule a husband is only 
liable for the contracts of his wife when he 
has expressly or impliedly, by prior man- 
date or subsequent ratification, authorized 
her to pledge his credit, or has so con- 
ducted himself as to make it inequitable for 
him to deny, or to estop him from denying, 
her authority : Thesiger, L, J., in DebenhartiY. 
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Mellon^ 5 Q. B. D. 402. The same judge 
observes that it is a question of agency ; and 
in Jolly Y. Rees^ 15 C. B. (N. S.) 639, it is dis- 
tinctly laid down that the wife cannot make 
a contract, binding on her husband unless he 
gives her his authority as his agent so to do ; 
but this doctrine of agency does not prevail 
in cases where the wife is not provided with 
necessaries by him ; or where they are living 
apart, without any fault on the part of the 
wife, and she is not provided for. The law 
upon this matter may be regarded as defini- 
tively settled by the exhaustive judgments 
in Dehenham^Y. Mellon, This case was as 
follows : The husband was the manager of 
a limited company’s hotel at Bradford, and 
his wife acted as manageress. ‘ They "co- 
habited together, and he made his wife an 
allowance for clothes, but forbade her to 
pledge his credit for them. She purchased 
clothes in London, the bills for which were 
first made out in her name and paid for by 
her. She afterwards incurred with the same 
tradesmen a debt for clothes, payment for 
which was demanded from the husband, with 
whom previously they had had no com- 
munication. 

The case was first heard by Bowen, 
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then in the Court of Appeal by Bramwell, 
L. J., Baggallay, L. J., and Thesiger, K J., 
and finally in the tiouse of Lords by Lord 
Selborne, Lord Blackburn and Lord Watson. 
All these judges unanimously approved of 
the principle laid down in c7b% v. Bees. 

Since the above case was decided the 
Married Women’s Property Act, 1882, has 
expressly enacted that a married woman 
shall be capable of entering into and render- 
ing herself liable in respect of and to the 
extent of her separate property on any con- 
tract,” and that every contract entered into 
by a married woman shall be (Teemed to be 
a contract entered into by her with respect 
to and to bind her •separate property, unless 
Tlie~ contrary be shown.” 

• 

1 . Where Husband qnd WifiTare living together. 

Presumption of law as to contracts of 
wife. — On and after 1st January, 1883, every 
married woman is presumed to contract with 
reference to her separate estate. Before 
1883, where a husband and wife were living 
together, there was a presumption that she 
had his authority to bind him by her contract 
for articles suitable to that station which he 
permitted her to assume: Jolly v. Rees, 15 
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C. B. (N. S.) 628; Dehenham v. Mellon^ 6 App. 
038*24 : 5 Q. B. D. 394. 

The husband’s liability is not founded upon any 
rights peculiar to the conjugal state, but on the wider 
ground of cogency. The mere fact of marriage or of 
cohabitation does not make the wife the agent in law 
of her husband to bind him and to pledge his credit 
by her contract, except in the particular case of 
necessity. It is for the jury to decide whether she 
had this authority; lleid v. Tcakcl^ 13 C. B. 627. 
The death of the husband therefore revokes her 
authority to bind him : Smout v. Ilherry^ 10 M. & 
W. 1. In this case a man who had been in the 
habit of dealing with the plaintiff, for meat supplied 
to his house, went abroad, leaving his wife and family 
resident in this country, and died abroad. Held, that 
neither his exe/3utors nor she herself were liable for 
goods supplied to her after his death, but before in- 
formation thereof had been received by her. 

Necessaries, — Where the authoritv of tbsiixaii^ 
to bind the husband by her contracts for necessaries' 
exists, the question what are necessaries must be left 
to the jury. He is lia'ffle not only for things which 
are indispensable, as food, clothing, medicine, &c., 
but he is also liable for articles suitable to the station 
of life which he permits her to assume. The ques- 
tion whether they are necessaries, and suitable to 
her estate and degree as his wife, depends, on the 
one hand, not only on his actual but apparent in- 
come as ^represented to the world by the rate at 
which he lives and allows her to live ; and, on the 
other hand, it depends partly upon the supply of 
similar articles which, in fact, she may have had at 
the time of ordering the goods in question: per 
Cockburn, C. J., in Morgan v. Chetwynd, 4 F. & F. 
451. Furniture for a house may be considered a 
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necessary, provided it is suitable to the rank and 
income of the wife : Hunt v. De Blaquicre, 3 M#& P. 
108. So also may a servant to accompany a wife on 
a voyage where the husband is in a good position : 
White V. Ouyle)\ 6 T. E. 176. Where a man had 
paid for articles of domestic use for his w;jfe’s niece, it 
was held evidence for the jury of his wife’s authority 
to charge him for the child’s education : George v. 

Egan^ 7 Scott, 112. Where the wife was indicted 
for keeping a disorderly house, and she had done it 
with the knowledge of her husband, and she also 
with his knowledge employed a solicitor to defend 
her, the husband was held liable for the solicitor’s 
expenses : Shepherd v. Mackoiily 3 Camp. 326. The 
costs of a suit justifiably instituted by a wife against 
her husband for a divorce or a judicial separation 
are necessaries for which she may pledge his credit 
{Stochen v. Pattrick^ 20 L. T. 507; OUmcay v. Hamil- 
ton^ 3 C, P. D. 393 ; Rice v. Shepherd^ 6 L. T., N. S. 
432) ; but not in a case where there was little pro- 
bability of her succoring, or where the solicitor has 
4i«4MHMde prgper inquiries into all the circumstances 
of the case: Baylis v. Watkim^ 10 Jur., N. S. 114. 
Money lent to a wife for conducting an indictment 
against her husband for an assault upon her is not a 
necessary: OrindellY, Godmand^ 1 N. & P. 168. The 
expenses of a wife’s funeral, if provided by a stranger, 
are necessaries : Ambrose v. Kerrison, 10 C. B. 776. 


Presumption of husband’s liability might 
have been rebutted. — The presumption of the 
authority of the wife to pledge her husband’s 
credit might have been rebutted by proving 
that the husband had expressly forbidden her 
to pledge his credit, even although he had 
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not given notice of such prohibition to the 
person contracting with her : Dehenham v. 
Mellon^ 6 App. Cas. 24; 5 Q. B. D. 394. 

It might also have been rehutted by showing that 
the wife wai^ amply supplied by the husband with 
articles suited to the station in life he permitted her 
to assume : Seaton v. Benedict^ 5 Bing. 28 ; Montague 
V. Baron^ 6 D. & It. 532; nom. Montague v. Benedict^ 
3 B. & C. 631 ; S. C. nom, Montague v. Bspinasse, 
1 C. & P. 356, 502. Also where the articles, 
although suitable, were supplied in excess {Metcalfe 
V. Shaw, 3 Camp. 22 ; Freestone v. Butcher, 9 C. & P. 
643) ; also by the fact that the husband made his 
wife an ample allowance : Reneaux v. Teakle, 8 Exch. 
680 ; Holt V. Brien, 4 B. & Al. 252. The fact that 
the wife had a separate income might have been 
sufficient to repel the inference of agency, and so 
might evidence that the tradesmen had made the 
bills out in her name, and had drawn bills of ex- 
change on her, which she had accepted in her own 
name, payable at her own bankers, from her sjrpui'sjb? 
funds : Freestone v. Butcher, 9 C. & P. 643. If 
credit were given to th^ wife, the husband was not 
liable : Bentley v. Gr^n, 5 Taunt. 356. The onus 
prohandi that the husband was liable lay on the per- 
son seeking to enforce the debt : Spreadbury v. Chap- 
man, 8 C. & P. 371. 


Husband’s liability. — Where the husband 
and wife are living together, the wife has 
authority, apart from the conjugal relation 
subsisting between them, to bind him by her 
contracts in respect to such matters as are 
generally under the control of the wife : 
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Manly v. Scott, 1 Sid. 109 ; Emmett v. Norton, 
8 C. & P. 506. 

% 

As the wife’s agency is not implied from the 
conjugal relation, we submit that the general pre- 
sumption of law under the Married Women’s Property 
Act, 1882, that all her contracts bind her separate 
estate, will not obtain in cases falling within this 
principle. In Ruddock v. Marsh (1 H. & N. 601), it 
was held, that where the wife of a labourer incurred 
a debt for provisions for the use of tho family, the 
husband was liable, though he had supplied his wife 
with money to keep the house. In discussing this 
case. Brain well, L. J., says, in his judgment in 
Deheuhani v. Mellon (5 Q. 13. D. 399), that the 
authority of the wife does not merely spring out of 
the contract of marriage, but that tho same authority 
would exist in favour of a sister or housekeeper ; and 
in that case the husband, to be free from liability, 
must not only forbid her to pledge his credit for such 
things, but must inforjn the tradesmen in the neigh- 
w^th whom she might deal, that her 
authority was withdrawn. If this view of the case 
is correct, and we think it is, the wife would have no 
authority to pledge the huSba,nd’8 credit in case it 
was not his habit to fake credit. Tho same view is 
taken in Manhy v. Scotty supra ^ viz., that the wife 
acts as the husband’s servant, and if he is in the 
habit of buying for ready money, the husband is not 
liable for goods she may buy. In Jewsbury w. 
Neichold (26 L. J., Ex. 247), the fact that she was 
known by the tradesmen to be a married woman, and 
supposed to be the defendant’s wife, was held to be 
prima facie evidence that credit was given to tho 
husband. In Lane v. Ironmonger (13 M. & W. 368), 
it was held, that the liability of the husband de- 
pended upon the fact whether the wife was his 
agent ; and in Robinson v. Nahon (1 Camp. 245), it 
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was held, that if a man marries a woman, and holds 
her '^ut to the world as his wife, he does not dis- 
charge himself from his liahihties *for necessaries 
supplied to her hy proving a previous marriage 
between himself and another person, unless he brings 
home a clear knowledge of the celebration of the first 
marriage to the person who supplied the necessaries 
to the second wife. 


Where wife carries on a business. — 

Where the husband and wife arc living to- 
gether, and the wife carries on a business, it 
will be presumed that she is the agent of her 
husband in matters with reference thereto : 
Phillipson v. Ilayter^ L. R., 6 C. P. 38. 

In Petty v. Anderson (3 Bing. 170), a wife carried 
on business on her own account during her husband’s 
imprisonment. He having relumed to live 
after his discharge was held liable for articles 
plied for the purposes of the business with his know- 
ledge, though the inyoices and receipts were in the 
name of the wife, and she was acknowledged tenant 
by the landlord, and was rated in her own name. 
Agency of the wife to make contracts relating to the 
husband’s business may be inferred fi‘om her being 
spen in her husband’s country house of business, 
conducting the business and giving directions to 
the foreman ; Plimmer v. SeUs^ 3 N. & M. 422. 
A., who kept a fruiterer’s shop, became in 1824 
a bankrupt, but did not surrender to his com- 
mission ; and from that time till 1833 the business 
was carried on by his wife. Fruit was supplied 
to her between 1828 and 1832. A. was seen in 
London a few times during 1824 and 1833, and was 
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arrested at his shop ; and this was held sufficient 
evidence to go to the jury, and to show that^A.’s 
wife acted as his agent;. Smallpiece v. Dawes ^ 7 C. & 
P. 40. See also Clifford v. Burton (1 Bing. 199), 
where the wife served in her husband’s shop, and 
carried on the business in his absence, and offered to 
pay for goods supplied, if the plaintiff would allow 
10/. which she claimed, and gave a receipt in full. 
These facts were taken as evidence of agency. And 
in Lord v. Hall (8 C. B. 627), upon an issue as to 
the indorsement of a promissory note by J. S., it 
was proved that the wife of J. S. had tlie general 
management of his business, that she was in the 
habit of drawing, accepting, and indorsing bills and 
notes in her name, and that the name of J. S. was 
indorsed upon the note in question by his daughter, 
by the direction and in the presence of her mother, 
and the jury accordingly found that t|je indorsement 
was within the scope of the wife’s authority. But in 
Meredith v. Footner (11 M. & W. 202), where the 
wife was the agent of her husband in the matter of 
her statement as to paying the rent was 
leTd not to be evidence against her husband of the 
terms of his tenancy. 

■» 

Necessity. — The conduct of the husband, 
even when he has not authorized the con- 
tracts of his wife, may be of such a nature as 
to estop him from denying her authority to 
bind him thereby. ^ 

Thus, where a husband is living with his wife, 
but gives her nothing but the shelter of his house, she 
can pledge his credit for necessaries, although he has 
forbidden her to do so : Dehenham v. Mellon^ 5 Q. 
B. D. 394. 
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Ratification. — When the wife has no 
authority to make contracts to bind her hus- 
band, he may by his subsequent ratification 
become liable upon them : Thesiger, L. J., 
in Debenham v. Mellon^ 5 Q. B. D. 402. 

Where a wife had in one single instance bought 
goods, which were delivered at the lodgings of her 
mother, without her husband^s knowledge, but for 
which he subsequently paid, it was held that, in an 
action for other goods, also bought by the wife from 
the same tradesman, and delivered at the mother’s 
lodgings, though at a different place, that evidence 
of these facts were proper to be left to the jury to 
show agency in the wife, and a sanction of her 
dealings by the husband : Filmcr v. Lymiy 4 N. & M. 
559. The mere fact that the husband has seen the 
goods in the possession of his wife is no ratification, 
more especially when at the time of ordering she was 
acting contrary to her husbg-nd’s wishes : Atkins v. 
Ciirwood, 7 0. & V. 756. Where a, husb^Twl bad 
taken his wife to a particular place, and not provided 
her with funds ; but wrote to the person who had 
provided her with board and lodging in such a way 
as to imply acquiescence in'* her remaining there ; 
these facts were left to the jury as evidence of liability : 
Jenner v. Hill^ 1 F. & F. 269. A wife, unknown to 
her husband, bought a field from her father, and the 
husband was put into possession. Ten years after the 
father attempted to eject the husband, who, being 
made a/^quainted with the circumstances, insisted 
on retaining the field, and the father was held bound 
to convey it to him : Millard v. Harvey, 34 Beav. 
237. Where a wife accepted a bill of exchange 
addressed to her husband in her own name, and the 
husband when it became due said he knew all about 
it, he was held liable as acceptor : Lindus v. Bradwell, 
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5 C. B. 583. A husband is liable for a loan of 
money to his wife made at his request : Stevenson v. 
HordiCy 2 W. Bl. 872. % Where a husband promised 
to repay a loan made to his wife when convenient, 
although he had not been privy to the loan, it was 
held that there was evidence of ratificaticjp to go to 
the jury : West v. Wheeler y 2 C. & K. 714. 

2. Where Husband and Wife are living Apart, 

A separation of the husband and wife 
may be either with the consent of both 
parties, or by the act of one of them. The 
consent may be given by a separation deed 
or otherwise ; and, in the case where the 
separation is contrary to the wish of one of 
the parties, it may be caused by the act of 
the husband or of the wife. The sepa- 
rate orx^Tjjay also aris^ by law ; as by divorce 
or judicial separation, or by imprisonment; 
or in some other way, a« by the lunacy of 
one of the parties. • A husband will only be 
liable for the contracts of his wife living 
apart from him when she has not an adequate 
provision for her maintenance, and even in 
this case he will not be liable if the separa- 
tion has been caused by the fault of the wife 
alone. 

Adequate provision. — Where the wife has 
an adequate provision, she has no authority 

E. K 
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to bind her husband by her contracts even 
foif necessaries; and the rule is the same 
whether the separation is by mutual consent, 
or has been caused by either of the parties 
against the wish of the other of them. 

Provided there is a competent provision for the 
wife, whether made by the husband or not, he is 
not. liable upon any contracts made by her after 
they have separated by consent: Dixon v. Hurrell, 
8 C. & P. 717. The burden of proof lies upon the 
plaintiff to show that a wife living apart from her 
husband had an express or implied authority to 
pledge his credit. Such an authority is implied 
where the wife has no means, and it lies upon the 
husband to show that she has a competent provision : 
Dixon V. Hiirrell^ supra, and Johnston v. Sumner, 
3 H. & N. 261. Such an authority would not be 
implied where the wife is capable of supporting 
herself, or has a sufficient !illowance. In the case 
last cited, the husband and wife sepaiUted 6y mutual 
consent, when it was verbally agreed that the wife 
should continue to have the 200/. a year settled upon 
her at the marriage ; and it vsas held that the husband 
was not liable for necessaries supplied to his wife, 
the plaintiff having failed to show that the allowance 
was insufficient, or that she had his authority to 
pledge his credit. It is not necessary that the allow- 
ance should be by deed of separation, and the 
sufficiency of the allowance is a question for the 
jury (Solder v. Cope, 2 C. & K. 437 ; Hodgkinson v. 
Fletcher, 4 Camp. 70) ; unless the wife, where the 
separation is by mutual consent, makes her own 
terms as to her income, although afterwards it proves 
to be insufficient for her support : Eastland v. 
Burchell, 3 Q. B. D. 432; Biffin v. Bignell, 7 HL. & 
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N. 877. An adequate allowanoe means suoli as is 
sufficient for the support of the wife according* to 
her husband’s situation^ in life : Liddlow v. Wilmot^ 

2 Stark. 86. It is for the husband, not the jury, 
to fix the standard of living for his family : Harrkon 
V. Orady^ 14 W. E. 139. Alimony pendeiite lite or- 
dered to be paid by the husband to the wife is deemed 
to be a sufficient allowance : Willson v. Smyth^ 1 
B. & Ad. 801. A voluntary pension from the crown 
to a wife during pleasure is not an adequate pro- 
vision : Thompson v. Harvey ^ 4 Burr. 2177. When 
there is an adequate allowance, but the husband 
under a mistake of law promises to pay any debts 
she may incur, he will be bound : Uornhuckle v. 
Hornhury^ 2 Stark. 177. Notice to tradesmen that 
the wife has a sufficient allowance is not necessary : 
Reeve v. Conyngham^ 2 C. & K. 444 ; Mizen v. PtcZr, 

3 M. & W. 481. These cases must be /jonsidered as 
overruling Rawlyns v. Vandyke^ 3 Esp. 250, Where 
a husband has dealt with tradesmen for ready money 
during his cohabitation with his wife, he need not 
g^e no^ifie to them ot the separation in order to 
prevent himsell becoming liable upon her contracts 
for necessaries ; but to escape liability he must give 
such notice to tradesmen witR vdiom he had autho- 
rized his wife to deal on’credit during their cohabita- 
tion : Wallis v. Biddick^ 22 W. R. 76. The authority 
of a wife to pledge her husband’s credit is no greater 
when the husband is a lunatic than when he is sane 
and they are living apart; if she has an adequate 
allowance, he is not bound by her contracts : Richard- 
son V. Dubois, L. E., 5 Q. B. 51. Wl^ere the 
husband by force compels his wife to execute a deed 
of separation, and thereby to accept of a very small 
maintenance, much inferior to her rank and fortune, 
equity will cancel the deed and refer to the Master to 
settle proper maintenance : Lambert v. Lambert^ 2 
Bro. P. 0. 18. 
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Savings from allowance. — At law the 

husband was entitled to the savings by the 
wife out of the allowance he gave to her 
for her support while living apart from 
him [Messenger v. Clarice^ 5 Exch. 388) ; 
but not in equity, where they were con- 
sidered part of her separate estate : Brooke 
V. Brooke^ 25 Beav. 342. 


Inadequate provision. — Where there is 
an inadequate provision for the wife, the 
husband is liable upon his wife’s contracts 
for necessaries if the separation is by mutual 
consent, or if it has been caused by the act 
of the husband alone. 

♦ 

A mere agreement for an adequate ^provision is not 
an adequate provision; it must be regularly paid. 
In Eu'ers v. (3 Esp. 255), in an action for 

necessaries supplied to the defendant’s wife, whom he 
had turned out of doors, he pleaded that an adequate 
allowance had been secured to her by a separation 
deed made subsequently, but this was held to be no 
defence, as the deed, not having been executed by her 
trustee, was void, and could not therefore be enforced 
against^ the husband. In Collier v. Brown (3 F. & F. 
67), where the wife separated from her husband under 
an agreement with his father for a specific weekly 
sum, which was not paid, the husband was held 
liable for necessaries supplied to his wife. See also 
Beale v, Arabin, 36 L. T. 249 ; Nurse v. Craig^ 2 
B. & P., N. E. 148. 
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Notice of husband to tradesmen. — A 

mere notice by the husband that ho Will 
not pay for goods supplied to his wife will 
|pt avail him if under the circumstances 
pi the case he is liable. • 

/ 

But if the husband and wife both deal with the 
same tradesman, and the latter agrees with the hus- 
band not to charge him for goods to he supplied to 
his wife, the tradesman cannot after that charge the 
husband for such goods {Dixon v. Ilurrell^ 8 C. & P. 
717), nor can the liusband be charged where credit is 
given to another person : Haney v. Norton, 4 Jur., 
Q. B. 42. Where the husband is liable for necessaries, 
a general advertisement or particular notice to in- 
dividuals not to trust her will not prevent such 
liability attaching upon him : Harris v. Morris, 4 Esp. 
41 ; Bolton v, Prentice, 2 Str. 1214. 


*Onus prolTandi. — It lies uj^on the plaintiff 
to prove that where the ^yife is living apart 
from the husband tlic separation occurred 
under such circumstances as to make the 
husband liable : Clifford v. Laton^ 3 C. & P. 
15 ; Mainwaring v. Leslie^ 2 C. & P. 507 ; 
Edwards v. Towels^ 6 Scott, N. R. G41. 


Separation caused by conduct of hus- 
band. — If a husband turns his wife out 
of doors, or so conducts himself that she is 
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an* adulterer : Car v. King^ 12 Mod. 372; Manwair-- 
ing^v. Sands, 2 Str. 706. If the wife who has 
voluntarily left her husband offers to return, and 
the husband absolutely refuses to receive her, his 
liability upon her contracts for necessaries is, per- 
haps, revived from that time : see Manhy v. Scott 
(1 Sid. 109) ; and Child v. Hardy man (2 Str. 875), 
where it was held that where the husband offered 
to let the wife live in his garret there was not 
an absolute refusal. But where the wife has eloped 
with an adulterer the husband cannot be liable 
on her contracts until he has actually received her 
back {Robison v. Gosnold, 6 Mod. 171) ; and the 
husband is discharged, whether the tradesman has 
notice of the separation or not. A husband is not 
liable to a penalty under the act 5 Geo. 4, c. 83, 
s. 3, for neglecting or refusing to maintain his wife 
where she has left him and committed adultery, 
although since her departure he has himself been 
guilty of adultery (i?. v. Flintan, 1 B. & Ad 227, 
and Culley v. Charman, 7 Q. B. D. 89) ; neiv_ier is 
he liable where he offers to* take a wife Jaack wljp 
refuses to live with him : Flannagan v. Bishop) 
Wearniouth {Overseers), 8 El. & Bl. 451. Where 
in pursuance of arjiclfes of separation, securing a 
maintenance to the wife, she quits her husband’s 
home against his wishes, and continues to live apart 
from him, though he offers to receive her back and 
provide for her in his house, he is not liable for 
necessaries even if the maintenance is withdrawn: 
Hindley v. Westmeath, 6 B. & 0. 200. Where a 
wife without her husband’s consent left the boarding- 
house in*which he had placed her, and ordered goods 
which were supplied to her, and the tradesman in his 
presence asks her for the money, or the return of the 
articles, and it is in the power of the husband to 
return the articles, he is liable, unless he returns 
them : Waithman v. WahefieU, 1 Camp. 119. 
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Adultery of wife. — A husband is not liable 
upon his wife’s contracts after he becomes 
aware of her adultery ; Govier v. Hancock, 6 

T. E. 603. 

« 

In this case the husband had turned his wife out 
of doors at a time when there was no imputation 
upon her conduct, and had before committed adultery 
himself : see also Emmeit v. Norton^ 8 C. & P. 506 ; 
Cooper V. Lloyd^ 6 C. B., N. S. 519. He is liable, 
however, for necessaries supplied before he knew oi 
her adultery : TIoulidon v. Smyth, 3 Bing. 127. If 
the husband puts away his wife for adultery he is 
not liable, even for necessaries, if at the trial it is 
proved that she was guilty of adultery. If a hus- 
band after the wife has been living apart from him 
in adultery takes her back again, and then puts her 
out, he will be liable for necessaries supplied to her : 
Harris v. Morris, 4 Esp. 41. Condonation is a 
blotting out of the offence imputed, so as to restore 
the offeqjjing party to the same position which he or 
she held before the offence was committed. Mere 
forgiveness of the offence not followed by conjugal 
cohabitation is not condonatton : Keats v. Keats, 28 
L. J., P. & M. 57. Where a wife has committed 
adultery, and the husband has left her in his house with 
two children bearing his name without making any 
provision for her in consequence of the separation, 
and she continues in adultery, the husband will still 
be liable for necessaries supplied to her by tradesmen 
who do not know, and can not be reasonably 
expected to know, the circumstances under which 
she is living : Norton v. Kazan, 1 B. & P. 226. 
It lies upon the husband to prove the adultery of the 
wife, and the finding of a jury in the Divorce Court, 
that she had committed adultery with the co-respon- 
dent, although no decree was granted, on account of 
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the husband’s adultery, is not conclusive evidence : 
Needham v. Bremner^ L. E., 1 C. P. 583. 

/ 

Necessaries. — ^Necessaries are those articles 
which are suitable to the wife’s station in life, 
and not rherely articles she is compelled to 
purchase: Bazcley Forder^ L. R., 3 Q. B. 
563. 

Board and lodging for a wife’s servant may be 
considered necessaries, but not board and lodging 
for a lap-dog : Reed v. Moore^ 5 C. & P. 200. Money 
jwr so is not a necessary {Paule v. Goding^ 2 F. & 
F. 585), and if lent to the wife could not be recovered 
at law, though in equity the lender was able to 
recover from the husband so much of the money as 
had been actimlly spent upon necessaries, for the 
supply of which he is liable: Jennet' v. Morris^ 
3 De Q-. F, & J. 45 (overruling May v. Skey^ 16 
Sim. 588) ; Beare v. Soutten, L. R., 9 Eq. 151, and 
Johmton v. Manning^ 12 Ir. C. L. E., CWB. 148 
The rule of equity will now prevail in all the Divi- 
sions of the High Court. In Harris v. Lee (1 P. Wms. 
482), where money was lent to pay the doctor for the 
cure of an infectious disease communicated to the wife 
by the husband, it was held that his executors were 
liable therefor. Where a child is by law (order of 
the Master of the Eolls) properly in the care of a wife 
who is living separate from the husband for a justifiable 
cause, the reasonable expenses of providing for it are 
necessaries : Bazeley v. Border^ L. E., 3 Q, B. 559. 
Otherwise, where the children have not been con- 
signed to her care by law: Hodges v. Hodges, 2 
Peaie’s Eep. 79. Legal expenses incurred by the 
wife may be necessaries ; e, g. an attorney’s expenses 
properly incurred for exhibiting articles of peace on 
behalf of the wife against the husband {Shepherd v. 
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Mackoul^ 3 Camp. 326), even although she has a 
separate allowance : Turner v. RoolceSy 10 Ad. & El. 
47. Expenses incurred by wife in enforcing a mar- 
riage settlement and in taking preliminary proceed- 
ings for divorce : William^ v. Fowler^ Maolel. & T. 
269. Legal expenses incurred by a deserted wife : 
(1) preliminary and incidental to a suit for restitu- 
tion of conjugal rights; (2) in obtaining counsers 
opinion as to the effect of an ante-nuptial agreement 
for a settlement ; (3) in obtaining professional advice 
as to the proper mode of dealing with tradespeople 
who were pressing her for payment of necessaries 
supplied to her since the desertion, and how to pre- 
vent a distress being levied on furniture belonging to 
the husband in the house she occupied: Wilson v. 
Ford^ L. It., 3 Ex. 63 ; see also Brown v. Ackroyd^ 
5 E. & B. 819. The following legal expenses were 
held not to be necessary : Expenses incurred by wife 
justifiably living apart from her husband in resisting 
his endeavours to recover their child over seven years 
living with her : Mecredy v. Taylor ^ 7 Ir. R., C. L. 
^35 6 ; tbiL. expense of making for the wife’s trustee 
a counterpart of a deed of separation agreed to by the 
husband : Ladd v, Lynn^ 2 M. & W. 265. Funeral 
expenses of a wife voluntarily paid by a stranger are 
always recoverable agdinst the husband, whether she 
was justified in leaving him or not, or whether the 
separation was by mutual consent : Jenkins v. Tucker y 
1 H. Bl. 91. 


WIFE^S ANTE^NUPTIAL TORTS. 

As to women married before 30th July, 
1874. — The husband was personally liable 
for the torts of his wife committed before her 
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marriage with him, in respect of which no 
judgment had been recovered against her. 

This is a point of but little importance now, as 
most actions ex delicto are barred by the lapse of six 
years. 

As to women married between 30th July, 
1874, and 31st December, 1882. — A Imsband 
married between these dates is liable in an 
action for damages caused by the tort of his 
wife committed before marriage to the extent 
only of certain assets. 

See M. W. iP. Act, 1882, sects. 14 and 15, and 
notes thereon, post. His liability under the Act of 
1874 ceases with the termination of the coverture : 
Belly, Stoclier^ 10 Q, B. D. 

As to women married after 31st December, 

1882. — A husband^ married after this date is 
liable for his wife’s ante-nuptial torts to the 
extent only of all property whatsoever be- 
longing to his wife which he may have 
acquired or become entitled to from or 
through ^his wife, after deducting therefrom 
any payments made by him, and any sums 
for which judgment has bond fide been re- 
covered against him in respect of any ante- 
nuptial debts, contracts or torts. See M. W. 
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P. Act, 1882, sects. 14 and 15, and notes 
thereon, post. 

As none of the wife’s property vests in a husband 
married after 1882 , either by virtue of the marriage 
itself or during marriage, his liability is» confined to 
any interest in her property given to him by his 
wife. 


WIFE’S POST-NUPTIAL TORTS. 

Husband’s liability. — Before 1883, the 
husband was answerable for all the post- 
nuptial torts of his wife. In Wainford v. 
Heyl (20 Eq. 324), Sir G. Jessel, M. R., states 
the law on this subject. He says: — “A 
J'ortiori the matried woman] is not liable 
[i.e., her separate estate] for general tort’s, 
but her husband is alonQ liable. Her separate 
estate may be liable for a fraud relating to 
the separate estate, i. e. dealing with the 
separate estate by way of fraudulent re- 
presentation and it “ may be made liable 
for an actual appropriation of funds subject 
to the settlement and the same trusts which 
create the separate estate. . . Strictly speak- 
ing she cannot commit torts ; they are the 
torts of her husband, and therefore she 
creates as against her husband a liability.” 
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The question remains, how has the old law 
been affected by recent legislation? The 
part of the M. W. P. Act of 1882, dealing 
with the matter, is sub-section 2 of sect. 1. 
For the reasons stated, in our commentary 
upon the act (see posi)^ we consider that the 
present law upon the subject may be thus 
stated. A husband is liable for the general 
torts of his wife, but her separate estate is 
also liable, and the wife may be sued alone 
thereon in all respects as if she were a 
feme sole. 

The husband’s liability for the torts of his wife 
is only indirectly affected by the Act of 1882. The 
person injured by his wife’s wrongful act has now 
two courses open to him when seeking redress : 
(1) He may either sue the wife alone, in which case 
her separate j^roperty only will be liable for damages 
and costs ; or (2) he may sue the husband and wife 
jointly. With this^ exception the law, as given 
below, remains in force, viz. 

The husband is answerable for all his wife’s torts 
committed during coverture, in which case the action 
must be joint against them both, for if she alone 
were sued it might be the means of making the hus- 
band’s property liable, without giving him the op- 
portunit}^ of defending himself : Bacon’s Abr. Bar. 8^ 
Feme {L.) The husband is liable for the general 
torts of his wife : Wairford v, Heyl^ 20 Eq. 324. 

The following are examples of cases in which the 
husband has been held liable for the torts of his wife 
committed during coverture : — 

For slander, in Ferguson v. Clayivorth^ 6 Q. B. 



♦ * THB HUSBAND^S LIABILITIES. 143 

(N. S.) 269 ; for libel, in Head v. Briscoe^ 5 Oar. & P. 
484 ; for assault and battery, in Watson v. Thorpe^ 
Oro. Jac. 239, and inWme v. Saunders^ 4 Bing., N. 
0. 96 ; for trespass, in Smalley v. Kerfoot^ 2 Str. 
1094 ; for fraud, in Charlton v. Coomhes^ 9 Jur. (N. S.) 
904 ; for trover, in Key worth v. Hill^ 3 & Aid. 

685 ; Catterall v. Kenyon^ 3 Q. B. (N. S.) 310. 

Torts founded upon contract. — Where a 
husband is liable for the torts of his wife, the 
tort upon which such liability is founded must 
be a tort simpUciter^ and not one which is 
either founded upon or connected with a 
contract. 

The oldest authority for this rule is Cooper v. 
Witham (1 Levinz, 247 ; 1 Sid. 375, 8. C.) Cooper 
sued husband and wife, for that she, being covert, 
affirmed herself to be sole, and requested the plain- 
tiff to mftwr^her, which he did, whereby he was dis- 
turbed in conscience, and put to great charge by the 
husband. Held, that the husband was not liable, as 
the representation was in regard to a contract of the 
wife, or, in other words, that the action sounded in 
contract. This decision was followed in the Liverpool 
Adelphi Loan Association \.Fairhnrst (9 Exch. 11.422), 
where it was held that an action did not lie against 
a husband and wife for a false and fraudulent repre- 
sentation by the wife to the plaintiff that she was 
sole and unmarried at the time of her signing a pro- 
missory note as surety to him for a third person, 
where% the plaintiff was- induced to advance a sum 
of money to that person. In Wright v. Leonard (11 
C. B. (iSr. S.) 258), WiUiams and WiUes, JJ., held, 
that the husband was properly joined as a defendant 
in an action for her false and fraudulent representa- 
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tion that certain acceptances were the acceptances of 
her husband, whereby the plaintiffs were induced to 
discount them, and sustained loss through their turn- 
ing out to be forgeries. But Erie and Byles, JJ., 
differed, on the ground that the false representation 
was substantially a warranty of a debt, and so in the 
nature of a contract. All the judges agreed with the 
principle, but differed as to whether or not the repre- 
sentation was connected with a contract : see also 
Ratclings v. Bell^ 1 C. B. 951. 

Wife agent for her husband. — The wife 
may, however, as agent for her husband, 
make a false and fraudulent representation 
in relation to a contract, for which he will 
be liable in .damages. 

A baker, being desirous of selling his business, 
authorized a broker to find him a purchaser therefor. 
The broker inserted an advertisement containing a 
false representation as to the extent of^cne business 
done. An intending purchaser asked the wife, who 
managed the business for her husband, whether the 
business was as good as the advertisement stated, and 
she replied in the affirmative. Although the hus- 
band was not a party to the misrepresentation, he was 
held liable because his wife was his agent for the 
purpose of making representations as to the business : 
Taylor v. Green^ 8 C. & P. 316. Whether she has 
or has not acted as his agent is a question for the 
jury: jftt.-Gen, v. Riddell^ 2 Tyr. 523. 

A husband is also liable for injuries suf- 
fered by a servant obeying the directions of 
his wife, who acts as the husband’s agent in 
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the business in which such servant is en- 
gaged : Miell v. En^lish^ 15 L. T. 249. 

In this case, the husband was the owner of a cart, 
which was so much out of repair as to be unsafe for 
anyone to ride in it. The wife, who c^psisted her 
husband in the management of the business, ordered 
the servant to load the cart and take certain goods 
in it. The cart broke down, and he was injured. 
The husband was held liable in damages, on the 
ground that, in giving such order, the wife acted as 
his agent. 


Misrepresentation. — Where a married 
woman makes a false representation with 
regard to her property, even though not 
her separate property, she will b*o compelled 
to make such representation good to the 


extent of that property, and such a repre- 
i^entation‘*lnay be by conduct as well as by 


words : Savage v. Foster^ 9 Mod. 35. 


Termination of coverture. — The husband’s 
liability ceases with the termination of the 
coverture, whether by death or divorce. 

Capel V. Powell (10 Jur. (N. S.) 1255), decided 
that a husband, divorced from his wife by decree 
absolute, is not liable in an action brought after the 
divorce for wrongs committed by his wifis during the 
coverture. 

The husband’s liability for the torts of his wife 
continues so long as the relation of husband and 
wife subsists, although they be permanently living 

E. L 
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apart. Query ^ whether this would he so if she were 

living in adultery : Head v. Briscoe^ 5 0. & P. 484. 

DEVASTAVITS OF WIFE. 

This suj)ject requires separate treatment, as the 
M. W. P. Act, 1882, has made important altera- 
tions in regard to the husband’s liabilities for the 
wilful neglect, or default, or any other breach of 
trust, of his wife as executrix, administratrix, or 
trustee. 

Ante-nuptial devastavits. — The law, as un- 
affected by recent legislation, was as follows: If a 
fe7yie sole, being an executrix or administratrix, wasted 
the goods of her testator or intestate, and then mar- 
ried, her husband was liable for such waste : Kings v. 
Hilton^ Cro. Qar. 603. But he was only liable during 
the coverture, and if she died in his lifetime he was 
not chargeable after the coverture either at law or in 
equity, (even if he had received a portion with his 
wife, Adair v. Shatv, 1 Sch. *& Lef. 263'> -^except as 
to what came to his hands, or his wife’s hands, after 
the intermarriage : Sandef^son v. Crouch^ 2 Vem. 118 ; 
Norton v. Sprig, 1 Yert. 309. 

By the M. W. P. Acts, 18^4 and 1882, a husband 
married after 30th July, 1874, is liable for the de- 
vastavits of his wife committed before the marriage 
to the extent only of the property coming to him 
through her : see M, W, P, Act^ 1882, ss. 14, 15, and 
24, and notes thereon^ post. 

Post-nuptial devastavits. — The law, as unaf- 
fected by recent legislation, was as follows : A husband 
was liable for all the assets received or devastavits 
committed, either by himself or his wife, during the 
coverture, in respect of an estate of which his wife 
was legal personal representative, and his estate was 
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liable therefor after his death : Adair v. Shaw^ 1 Soh. 
& Lef . 243 ; Smith v. Smithy 21 Beav. 385 ; Clough v. 
Bond, 3 My. & Gr. 49^, S, C. ; In re Smithes Estate, 
48 L. J. (N. S.), Oh. 205. The reason assigned for 
the husband’s liability was, that, as the wife could 
not act alone in administering, his assent must be 
presumed. In the case of Paget v. Read (1 Vern. 143), 
a husband, living apart from his wife, was held 
liable in equity for his wife’s wasting of goods, which 
were devised to her for life only. In Tyler v. Bell 
(2 My. & Or. 89), it was decided, that, although the 
husband of an administratrix may have become liable 
to make good to the next .of kin of the intestate the 
assets received by himself, or his wife, during the 
coverture ; yet, if the husband, at his death, makes 
his wife his executrix, and she possesses assets more 
than sufficient to answer the demands of the next of 
kin, after paying the other debts, thp estate of the 
husband is discharged, and, therefore, the next of kin 
cannot sue an administrator cum testamento annexo of 
the husband as to assets in this country. This deci- 
sion follo,ws Adair Y*Shaiv {supra), where it was 
decided, that the estate of the husband of an adminis- 
tratrix was discharged from so much of the intestate’s 
estate received by the husbaftd during the coverture, 
as, after his death, came to his widow, the adminis- 
tratrix. 

A husband is liable for his wife’s post-nuptial 
devastavits during marriage committed before the 
1st January, 1883, but not for those subsequently 
committed. 

Where the wife accepts any trust, or t^ office of 
executrix or administratrix, after the Slst December, 
1882, her husband is not subject to any liability 
unless he has acted or intermeddled in the trust 
or administration ; her separate estate is alone liable : 
see the M. W. P. Act, 1882, sects, 14, 15, and 24, 
and notes thereon, post, 

L 2 
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CHAPTEE IV. 

1 

WIFE’S BIGHTS IN HEB HUSBAND’S 

PBOPEBTY. 

REAL PROPERTY— DOWER. 

Dowee is that part of the husband’s real estate 
which comes to the wife upon his death. 
Formerly there were five kinds of dower — 
(1) At common law; (2) By custom; (3) Ad 
ostium ecclesicc ; (4) Ex assensu patris ; and 
(5) De la plus belle. Of these the first two 
alone now exist; (5) perished with^ilitary 
tenures, and (3) and (4) were abolished by 

the Dower Act, 1833, which Act also modified 

. > 

dower at common law. ■' 

Dower at Common Law. 

“ Dower at common law is that portion of 
lands or tenements, which the wife hath for 
term of her life of the lands or tenements 
of her husband after his decease for the 
sustenance of herself and the nurture and 
education of her children.” — Co. Litt. 31«. 
Questions upon dower at common law can 
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only arise with regard to women married 
before the 1st Jan^iary, 1834; and as such 
questions are of rare occurrence and will 
within a few years practically come to an 
end, we shall only briefly notice • the law 
peculiar to this branch of the subject. Before 
the Dower Act, the law gave a woman her 
dower out of all lands of which her husband 
was solely seised at any time during the 
coverture. As this right was indefeasible by 
the husband alone and could only be released 
with the wife’s concurrence, by an expensive 
legal ceremony, it put a great impediment in 
the way of alienation of land, hnd various 
devices were adopted to prevent the right 
attaching. The effect of the Dower Act is 
practical!}' to extinguish the wife’s right to 
dower in every case except where the hus- 
band dies intestate^ as to his realty. Even 
then her claim to dower is barred if he has, 
either in the conveyance of the lands to him 
or elsewhere by deed, declared that any 
widow he might leave should not bo entitled 
to dower out of his lands; and as, ^rom a 
mistaken conception of the purpose of the 
Act, such a declaration became a common form 
in conveyances, the right of dower has become 
of little value ; and the extension of dower to 
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equitable, as well as to legal estates, is a sorry 
compensation. , 

Definition, — Dower at common law is the right 
of the Avife upon her husband’s death to hold for her 
life the thivd part of the lands of which he was solely 
seised for an estate of inheritance in possession at any 
time during the coverture, provided that any issue 
that she might have could by any possibility have 
inherited. 

As the fact of seisin depended upon the husband, 
it was sufficient if he was seised in law, otherwise it 
would have been in his power to defeat the wife’s 
right. As we have seen, his own right of curtesy 
depends upon actual seisin where it is possible. The 
condition as to her being the wife of a natural-born 
or naturalized subject, which formerly existed, does 
not apply since the Naturalization Act, 1870, which 
provides (sect, 2), that real property of every descrip- 
tion may be taken, acquired, held and disposed of by 
an alien in the same manner' in all respects as by a 
British subject. 

The inconveniences of dower induced the courts to 
give the benefit of trust term to a purchaser or 
mortgagee against the wife, although he took with 
notice of her claim to dower, and it had been created 
subsequently to the marriage or to the vesting of her 
right: Wynn Y. Williams, 6 Ves. 130. A dowress, 
however, was not deprived of her right in such case 
in favour of an heir or devisee : Banks v. Sutton, 2 
P. Wms, 707. The learning as to outstanding terms 
assigned to attend the inheritance has become, so 
far as dower is concerned, of such little importance 
even in deducing title, that it is sufficient to refer 
to Shelford’s Peal Property Statutes and Preston’s 
Abstracts of Title for further information upon this 
subject. 
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Equitable estates. — There could be for- 
merly no dower ojit of an equitable estate, 
nor out of an estate partly legal and partly 
equitable : Co. Litt. 29 note 6 ; Chaplin v. 
Chaplin^ 3 P. Wms. 229; Att.-Gcn.*N. Scotty 
Forrest. 138. 

There could be no dower of an estate of inheritance 
partly legal and partly equitable. A. devised her fee 
simple estates to B. upon trust to pay several annui- 
ties, among others an annuity of 300/. to B. himself 
and his heirs : — Held, that dower was not claimable 
out of the annuity, as it was only an equitable interest, 
and the legal estate, being for life, was not commensu- 
rate therewith : Lyster v. Mahony^ 1 Dr. & War. 236. 
Mr. Fearne took advantage of this state of the law, 
and invented an ingenious limitation, which gave the 
purchaser of a fee simple estate an unfettered power 
of alienation over it, without the concurrence of his 
wife or a .trustee, and*at the same time effectually 
prevented his wife’s right to dower attaching. This 
limitation was as follows : — The vendor granted the 
estate unto the purchaser and*hig heirs to such uses as 
the purchaser should by deed or will appoint, and in 
default of such appointment, to the use of the purchaser 
for life, with remainder to trustees in case his life estate 
should determine by forfeiture or otherwise in his 
lifetime, nevertheless upon trust to pay the rents and 
profits to him, with remainder upon his decease to his 
heirs. By the exercise of his general power of appoint- 
ment the purchaser was able to dispose of the estate as 
he pleased ; and although, by the rule in Shellei/s case, 
he took an estate of inheritance, yet the vested re- 
mainder in the trustees prevented Hm being seised of 
the legal inheritance in possession out of which alone 
dower was claimable. Such a limitation does not now 
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bar dower, because it can be claimed out of an estate 
of inheritance, although, as in this case, it is partly 
legal and partly equitable. 


Dowee.. of Women married after 1833. 

Dower is the right of a wife upon her hus- 
band’s death to hold for her life the third 
part of the lands of which he died seised or 
possessed for an estate of inheritance in pos- 
session, whether legal or equitable, or in part 
legal and in part equitable, provided that any 
issue she might have had by him could by 
any possibility have inherited the said lands, 
and that he died intestate with regard to 

them, without her I'ight having been barred. 

< 

Requisites of dower. — In order that dower 
may exist, there mi^st be (1) a lawful mar- 
riage; (2) a possibility that issue by wife 
may inherit; (3) death of husband. The 
seisin of husband is no longer necessary. 

Legal makriage. — In order that a woman may 
be entitled to dower she must have been the lawful 
wife of her deceased husband : see Chapter J., p. 27, 
as to the requisites of a legal marriage. 

Issue. — ^The issue that may be born must be capa- 
ble of inheriting, but it is not necessary that the wife 
should have had any issue. 
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‘‘ In every case where a woman taketh a hushand 
seised of such an estate in tenements, &c., so as by 
possibility it may happen that the wife may have 
issue by her husband, and that the same issue may 
by possibility inherit the same tenements of such an 
estate as the husband had, as heir to the husband, of 
such tenements she shall have her dower, and other- 
wise not. For if tenements be given to a man and 
to the heirs which he shall beget of the body of his 
wife, in this case the wife had nothing in the tene- 
ment, and the husband hath an estate but as donee in 
special tail. Yet if the husband die without issue, 
the same wife shall be endowed of the same tene- 
ments ; because the issue, which she by possibility 
might have had by the same husband, might have 
inherited the same tenements. But if the wife die, 
living her husband, and after the husband takes another 
wife and dies, his second wife shall nof< be endowed 
in this case, for the reason aforesaid” : Co, Litt, s, 53. 
Thus if A. grants Whiteacre to himself and his 
wife, with remainder to the heirs of their two bodies, 
with remaui^er to his heirs, and his wife dies, and 
then he marries again and dies without issue, his 
second wife shall not have dower, although issue 
by her might have inherited the remainder in fee, 
because during the coverture he was only seised of 
an estate in special tail which her issue could not 
by any possibility inherit : see Co. Litt. 31 b. As 
contradistinguished from curtesy, it is not essen- 
tial to dower that the wife shall actually have issue 
by her husband; the possibility of issue is suffi- 
cient. The law does not set any boundg to the 
possibility of having issue at the most advanced age, 
and therefore it has been held, that though a man 
marries a woman of 100 years of age, she shall have 
her dower, though by possibility of nature she cannot 
have issue : Parkis Dotcery 81. 
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Death of husband. — It seems to have l)een the 
old law, that where the death of husband could not 
be certainly proved, as wheref he was absent beyond 
seas, the wife could recover dower conditionally, 
viz. that if he returned from beyond seas she should 
render bac^ her dower to the feoffee of the husband 
without suit, and receive the profits in the meantime, 
with sufificient sureties on her part to do the same, or 
otherwise the tenant to keep the land. The question 
of the death of the husband, when brought in issue 
on a writ of dower, was not triable by a jury but by 
the cowci per testes, and it was said that its judgment 
was final : Park’s Dower, 248. 

The property subject to dower. — A woman 
is entitled to dower out of all hereditaments, 
whether corporeal or incorporeal. Thus, she 
is dowable out of lands, manors, tithes, advow- 
sons, rents, profits a prendre^ such as common 
appendant or in gross (if certain), -wrills, fairs, 
markets, franchises, parcel of an honour, tolls, 
courts, fines, heriot^, open mines. 

She is not entitled to dower out of realty bought 
with partnership moneys held by partners for partner- 
ship purposes, unless the equitable presumption of its 
conversion into personalty is rebutted by an agree- 
ment to the contrary between the partners. Lindley, J., 
in his tr^tise on the Law of Partnership, says (p. 670, 
4th ed.) the true rule is stated in Darby v. Darby 
(3 Drew. 506), “ that whenever a partnership pur- 
chases real estate for the partnership purposes and 
•with the partnership funds, it is as between the real 
and personal representatives of the partners personal 
estate.’^ This rule does not apply to co-owners not 
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teing co-partners, nor to partners in profits where 
they are only co-owners of the land producing them. 

All shares in companies declared by statute to be 
realty, such as New Kiver shares, &c., are subject to 
dower. 

Dower is not claimable out of a person^al annuity 
given to a man and his heirs : Holdernesse v. Carmar^ 
theniy 1 Bro. C. C. 377, nor out of chattels real. A 
widow is not entitled to dower out of an estate in 
which her husband had only the legal interest : Noel 
V. Jevon^ 2 Freem. 43. 

The quality of the estate. — Dower can only be 
claimed out of an estate in inheritance (/. e., an estate 
in fee simple or fee tail) in possession. For example, 
A. entitled to Whiteacre in fee in possession grants 
it to B. for life, reserving rent, and then marries C. 

A. dies in B.’s lifetime, C. would not be entitled to 
dower out of the land or out of the rent : Lotv v. 
Burrofiy 3 P. Wms. 263. If in this case the lease 
was for years, C. would be entitled to dower out of 
the lands, but not out of the rent, as the husband 
would still be seised of an estate of inheritance, 
the possession of the lessee being equivalent to 
the husband’s possession. The j’esult would be the 
same if B. surrendered his life estate to A. If 
there is a vested estate intervening between the 
husband’s life estate and his remainder in fee or in 
tail, there is no estate of inheritance in possession out 
of which dower is claimable. But if there be a grant 
of land to A. for life, then to B. for life, with re- 
mainder to the heirs of A. or to A. in fee siiyple, and 

B. dies in A.’s lifetime, the estate for life would be 
united to the remainder in fee, so as to make it an 
estate of inheritance in possession. The same result 
would follow if B. released his estate to A.: 
comh V. D uncomb ^ 3 Lev. 437 ; where the grant was 
to A. for life, remainder to B. and his heirs for the 
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life of A. in case A.’s estate determined by forfeiture 
or otherwise during his lifetime, with remainder to 
the heirs male of the body of A., remainder over. 
The intervening vested estate of B. prevented the 
life estate and remainder in tail of A. coalescing, and 
80 the widow was not entitled to dower. If in such 
a case, since the Dower Act, B. was merely a trustee 
for A., dower would be claimable, as his estate would 
be in possession, though partly legal and partly 
equitable (sect. 2). Lands were granted to A. for 
life, remainder to B., the son, for life, remainder to 
the first and other sons of B. in tail, remainder to 
right heirs of A. A. died in lifetime of B., who was 
A.’s heir. B. died without issue, leaving a wife: was 
she entitled to dower ? Yes, because the contingent 
remainder to B.’s issue was destroyed by the descent 
of the inheritance upon him : Hooker v. Hooker ^ 2 
Barnard. K. 1^. 200, 232, 379, S. C. This would not 
be the case now, as contingent remainders are pre- 
served from destruction. If there be tenant in 
special tail, remainder to him in general tail or fee, 
and his wife die without issue and he mnrry again, 
his second wife shall be entitled to dower, because a 
tenancy in tail after possibility of issue extinct is 
only a life estate, aryi that merges in his remainder 
in fee : Bacon^s Abr. Title Dower B. (3). A widow is 
entitled to dower out of lands of which her husband 
was tenant in tail, although he died without issue : 
Paine^s case^ 8 Co. Eep. 34 a. But if a rent de novo 
be granted in tail without any remainder over and 
tenant in tail takes wife and dies without issue, she 
is not entitled to dower, as the rent sinks into the 
land for its benefit. If there had been a remainder 
over, she would have been entitled as against the 
remainderman : Chaplin v. Chaplin^ 3 P. Wms. 229. 

A widow is entitled to dower out of a defea- 
sible estate of her husband so long as it exists. 
Thus, suppose a tenant in tail in remainder bars 
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* his issue only and conveys to a purchaser and his 
heirs, and the preceding estate determines — so long 
as the tenant in tail ’ or his issue are living, the 
widow of purchaser would be entitled to dower: 
Seymour’s case, 10 Hep. 95 b. 

In the case of an estate of inheritance with an 
executory devise over, the widow is entitled to dower 
as against the executory devisee. In SmM v. Spencer 
(4 W. R. 729), it was held that the husband was 
entitled under a will to an equitable estate in fee 
simple in certain hereditaments determinable in the 
event, which took place, of his dying without leaving 
issue living at his decease, and held, also, that his 
widow was entitled to dower. See also Moody v. 
King (2 Bing. 447), where there was a legal estate 
in fee with an executory devise over. 

Joint estate. — There can be no dower out 
of a joint estate : Co. Litt. 37 b. 

This rule gave rise to the first device made use of 
to prevent dower attaching upon the purchase or 
mortgage of lands. The grant was taken to the 
purchaser and a trustee for him as joint tenants, but 
as this method necessitated th^ t^justee’s concurrence 
in every conveyance, and entirely failed of its pur- 
pose if the trustee died before conveyance in the 
lifetime of the purchaser, it was abandoned in favour 
of Fearne’s form of uses to bar dower: see ante, 
p. 151. If the joint tenancy is severed the widow 
would be entitled to dower {Reynard v. Spence, 4 
Beav. 103), otherwise the widow of the surjivor is 
alone entitled to dower : Broughton v. Randall (Cro. 
Eliz. 502), where father and son were both hanged 
from one cart, and the son was seen to struggle the 
longer. There is no presumption as to survivorship 
in cases where two or more persons perish by some 
common calamity. 
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The widow of a tenant in common is entitled to 
dower, and in such a case the dower will be assigned 
in common too, for her estate is simply a continu- 
ance of her husband’s estate. 

Bight of dowress. — A dowress is entitled 
to quarantine; to have a third of the lands 
subject to dower assigned to her; is entitled 
to emblements; and can grant leases. 

Quarantine. — The widow is entitled to quaran- 
tine, that is, the privilege of continuing in the 
capital messuage or mansion house, or some other 
house whereof she is dowable, forty days after 
her husband’s death, whereof the day of his death 
is counted one ; and during this time she is to be 
provided with all necessaries at the expense of the 
heir, and before the end thereof to have her dower 
assigned to her. See 9 Hen. 3 (Magna Charta), c. 7 ; 
Bac, Ahr, Bar, Feme (B), 

Dower. — A dowress has an estate for life in 
a third of the proj)erty subject to her right. 
If before, dower is assigned timber is cut down 
upon the estates out of which it is claimable, the 
widow is entitled for life to a third of the interest 
upon the investment of the proceeds: Bishop v. 
Bishop, 10 L. J. (N. S.) Ch. 302. Where land 
belonging to an infant, subject to his mother’s right 
of dower, was taken by a railway company, and the 
purchase-money, as determined by valuers, was paid 
into court, it was held that the dowress was entitled 
to have the value of her right of dower, as deter- 
mined by the valuers, paid to her out of the fund in 
court: Re BLalVs Estate, L. E., 9 Eq. 179. She is 
entitled to emblements [Fisher v. Forhes, 9 Vin. 
Abr. 373, pi. 82), also to arrears of dower not ex- 
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• ceeding six years : Curtis v. Curtis^ 2 Bro. C. C. 620. 
By the common law, where the land of which the 
widow is dowable consists of arable land, pasture, 
woods and meadow, she is entitled to have assigned 
to her a third of each kind of land, but if, with her 
consent, any one be assigned in lieu of all the rest it 
will be good ; so, too, she may accept one of three 
manors in lieu of a third of each : Bac, Abr. Dotver^ 
D 2. If the heir assigns dower of lands of which 
the husband was seised but the wife not dowable, 
she is tenant in dower of such lands, and so she is if 
she exchanges for such lands that which has been 
assigned to her for dower. The heir may assign a 
recompense in lieu of dower, but it must be a pecu- 
niary rent or a rent in kind, issuing out of the land. 
The assignment of dower must be absolute; not 
subject to any condition or reservation: WentxoortK s 
case^ Cro. Eliz. 451. The heir and thg widow may 
agree as to the assignment of dower, otherwise it 
ought to be assigned by metes and bounds. She 
cannot enter until it be assigned to her and set 
out either by the heir,*terre-tenant, or sheriff. An 
assignment does not require any deed or writing: 
Boxve V. Poxver, 2 B. & P. (New), 1. 

Mines . — The vridow is entttlgd to dower out of 
mines worked during the coverture, whether by the 
husband or by lessees for years, whether they pay 
pecuniary rents t rents in kind. It makes no differ- 
ence whether the mines are under the husband’s own 
land or under land belonging to other persons who 
granted him the minerals or strata absolutely, re- 
serving the surface, for such a grant is a gr^int of a 
real hereditament in fee simple. But dower is not 
due of mines or strata unopened, whether under the 
husband’s soil or under the soil of others. If the 
land assigned in dower contains an open mine, the 
dowress may work it for her own benefit. Dower 
of mines may be assigned either collectively with 
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other lands or separately of themselves. It is to be 
assigned by metes and boimds, if practicable ; other- 
wise by a proportion of the profits or separate alter- 
nate enjoyment of the whole for short proportionate 
periods : Stoughton v. Leigh^ 1 Taunt. 402 ; see also, 
on mines, v. Hamer ^ 1 Drew. & S. 284. 

Leases . — The Settled Estates Act, 1877 (repeal- 
ing the Act to facilitate Leases and Sales of Settled 
Estates, 1850), empowers every person entitled to the 
possession or the receipt of the rents and profits of 
any unsettled estates as tenant in dower to demise 
the same (except the principal mansion house and 
the demesnes thereof, and other lands usually occu- 
pied therewith) for any term not exceeding twenty- 
one years in England or thirty-five years in Ireland, 
provided that such demise be by deed for the best 
rent obtainable without any fine, and the rent to be 
incident to tfip immediate reversion. The deed must 
contain a covenant for payment of rent, and also a 
condition of re-entry on non-payment thereof. The 
demise must not be made -without impeachment of 
waste : sect, 46. Any such demise will be valid 
against any person claiming through or under her 
husband : sect, 47. The tenant in dower is not a 
tenant for life und^ the Settled Land Act, 1882. 

Excessive assignment. — If the lieir^ a 
minor, make an excessive assignment of 
dower, he can, when of full age, have a writ 
of admeasurement of dower. 

But not if he were of full age when he assigned, or 
if after assignment the dowress improves the lands, or 
if at assignment, in measuring out the land, the value 
of a mine in her portion was overlooked : Stoughton v. 
Leigh j 1 Taunt. 402 ; Saunders^ case, 5- Co. 12 a. If 
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the sheriff assign excessive dower, the heir may have 
a scire facim to obtain an assignment de novo : Stoughton 
V. Leigh, supra. 

Procedure to enforce dower. — Proceed- 
ings to enforce dower may be taken feither in 
the Queen’s Bench Division or the Chancery 
Division of the High Court. 

At law. — The Common Law Procedure Act, 
1860, s. 26, abolished all writs of right of dower, 
writs of dower unde nihil hahet, and plaints for free- 
bench or dower in the nature of such writs and every 
quare impedit ; and provided that in lieu thereof an 
action should be brought, commencing with a writ 
of summons, indorsed with a notice that the plaintiff 
intends to declare in dower, or for freebench, or in 
quare impedit, as the case may be. 

The action should be commenced in the Queen’s 
Bench Division. It is suggested in the 11th edition 
of Chitty’s Forms, p. 6&9, that where dower is sued 
for, the indorsement on the writ should be as follows : 
— “The plaintiff’s claim is in dower for her third 
part [here state the nature of the property, as ten 
acres of arable land, ten acres of meadow land, ten 
acres of pasture land, and ten acres of other land\ with 
the appurtenances, in the parish of in the 

county of as her dower [or freebench], as 

widow of Q-. H., her husband, whereof she hath 
nothing.” 

This action must be brought within twelva years, 
and the writ of summons may be indorsed with a 
claim for arrears of dower not exceeding six years. 

The forms of indorsement given in the Judicature 
Acts are to be found in App. A., Sect. IV. 30 and 48. 

In EQUITY. — Owing to the defective nature of the 
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legal remedy, recourse was usually^had to equity by 
the widow when seeking assignment of dower. The 
court either directs an inq&y as to the right of 
dower and the assignment of it to be made in cham- 
bers, or orders a commission to issue. It forms part 
of the decree, that upon the assignment of dower pos- 
session of the land must be delivered to the dowress : 
Qoodenough v. Ooodenough^ Dick. 795. She is also 
entitled to an account of arrears of dower not ex- 
ceeding six years (3 & 4 Will. 4, c. 27, s. 42), and 
the widow is entitled to such arrears from the death 
of her husband, and not merely from the date of her 
claim: Mundy v. Mundy^ 2 Ves. 128. She is not 
entitled to interest on arrears of dower : see Brighfa 
Husband 8^ Wife, Vol. i. 428, and cases there cited. 
For forms of decrees, see Bemherton! s Orders, ^rd ed, 
329. 


Costs of action. — In an ordinary suit for an 
assignment of dower, no costs will be given against 
a defendant unless he sets up an improper defence 
{Stormont v. Thichins, 13 L.' T., N. S. 533), or the 
defence is vexatious {Bamford v. Bamford, 5 Hare, 
203), or there is no ground for the defence : Harris 
V. Harris, 11 W. 68. 


How Dower may be barred. 

The different ways in which the right 
to dower might have been barred before 
1834, ® were — 1. By a legal term created 
previously to the time when the right of 
dower attached; 2. By the different forms 
of uses to bar dower ; 3. By a legal jointure ; 
4. By an equitable jointure; 5. By divorce; 
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' 6. By the elopement of the wife and her 
subsequent adulteuy; 7. By laches of the 
widow ; 8. By alienage of the widow ; 9. By 
waiver of the wife ; 10. By a fine ; 11. By a 
recovery. Of these, 1, 2, 8, 10 and^ll have 
ceased to exist; but the Dower Act enacts 
that — (a) an alienation by the husband inter 
vivos or by will of the lands subject to dower ; 
(b) the .debts of the husband ; (c) a declaration 
against dower in the deed conveying the 
lands to the husband, or by any deed exe- 
cuted by him ; (d) a declaration against 
dower in the husband’s will ; or (e) a devise 
of land to the wife ; shall also be *sufficient to 
bar the wife’s right to dower. 

• 

Trust terms. — A woman was barred of 
her dower, both at law ^nd in equity, by a 
legal term, created previou^y to her right of 
dower attaching on the estate, of which an 
assignment had been obtained by a purchaser 
in trust to attend the inheritance : Noel v. 
Jevon^ 2 Freem. 43 ; Bevant v. Pope^ ibid. 71 ; 
Lloyd V. Lloyd^ 4 Dr. & War. 354. 

An act was, however, passed in 1845 to render the 
assignment of satisfied terms unnecessary (8 & 9 
Viet. c. 112) ; and sect. 2 provides that every term 
of years then subsisting or thereafter to be created 
becoming satisfied after the 31st December, 1846, 

M 2 
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and wliicli, either by express declaration or by con- 
struction of law, shall become attendant upon the 
inheritance or reversion of any land, shall, imme- 
diately upon the same becoming so attendant, abso- 
lutely cease and determine. 

I 

Uses to bar dower. — See ante, p. 151. 

Legal jointure. — The inconveniences of 
dower in regard to the obstacles which it 
presented to the alienation of lands were 
early felt, and the 6th section of the famous 
Statute of Uses (27 Hen. 8, c. 10) provided 
a partial remedy therefor, by enacting that 
where the husband provides a competent 
livelihood for the wife for her life of freehold 
lands, tenements or hereditaments, to take 
effect in possession or ■■profit immediately 
after his death, such provision shall bar her 

right to dower. , 

< 

The requisites of a legal jointure are six, viz., 
(1) it must take effect in possession of profit imme- 
diately upon the death of the husband ; (2) it must be 
for the wife’s life, or for a greater estate ; (3) it must be 
made to herself, and to no other for her ; (4) it must 
be made in satisfaction of her whole dower, and not 
of partcof her dower ; (6) it must be expressed to be 
in satisfaction of her dower ; (b) it must not be made 
during marriage. If made during coverture, she can 
elect between the jointure and her dower. 

Under the act a jointure made upon an infant 
would bar her of her dower : Harvey v. Ashley ^ 3 Atk. 
612 ; Drury v. Drury ^ 3 Bro. P. C. 492. 
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As legal jointures are of very rare occurrence, 

having been practically superseded by marriage 
settlements, it is unnecessary to refer to any other 
cases on the subject. 

Equitable jointure. — An equitable join- 
ture is any provision, however inadequate or 
precarious it may be, which an adult, pre- 
viously to marriage, accejDts in lieu of dower : 
Sugden^s Netv Statutes relating to Property^ 
p, 245. 

Equity will sometimes imply an intention to bar 
the wife of her dower. Thus, where a provision was 
made for the livelihood and maintenance of the wife 
after her husband’s death, although it was not ex- 
pressed to be in bar of dower : Vizard v. Longdale^ 
cited in 3 Atk. 8 ; Hamilton v. Jacknohy 2 J. & Lat. 
295. Under the old law an equitable provision in 
bar of dower did not bind an infant, unless it was as 
certain a provision as her dower : Drury v. Drury, 3 
Bro. P. 0. 500 ; Caruthers v. Caruthers, 4 Bro. C. C. 
500. By marriage articles provision was made for the 
jointure {eo nomine) out of certain lands contracted 
to be bought, or out of the pdrehase-money if the 
purchase went otf, and out of future-acquired pro- 
perty if the former was not sufficient, but there was 
no declaration that the jointure was to bo in bar of 
dower. Held, that it barred dower even out of fee 
simple lands subsequently acquired : lie Dwyers, 13 
Ir. Eq. Eep. 431. 

Questions of title rarely arise in respect •to what 
is or what is not an equitable jointure, because the 
conveyance by a vendor bars his wife’s dower. If 
an equitable jointure is made after marriage, the 
widow will be put to her election between such a 
provision and her dower. A testamentary provision 
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made by the husband for the wife is considered to be 
an equitable jointure. 


Divorce, or adultery of wife. — If the hus- 
band and wife are divorced, the wife’s right 
to dower ceases; so it does if the wife has 
left her husband and afterwards committed 
adultery, and her husband has died without 
being reconciled to her. A judicial separa- 
tion does not cause a forfeiture of the dower : 
Statute of Westminster^ 13 Edw. 1, c. 34 ; 
Co, Lit. Wl a ^ 1) ; 2 Bl. 130; Frampton v. 
Stephens, 30 W. R. 726. 

A woman forfeits her dower by adultery, without 
reconciliation, even though she originally departed 
from her husband’s house in consequence of his 
cruelty (Woodward v. Doicse^ 10 C. B., N. S. 722), 
or of his misconduct : Bostock v. Stnith^ 34 Beav. 67 ; 
see also Hethermgton v. Graham^ 6 Bing. 135. A 
woman does not lose a ^*ointure by elopement. 

I 

Laches of widow. — ^A widow’s right to sue 
in equity for dower was held to be barred, 
where she had not for upwards of twenty years 
taken any proceedings either at law or in 
equity* to have it assigned to her: Marshall 
V. Smith, 34 L. J. (N. S.) Ch. 189. 

It would now be barred by neglecting to bring an 
action to establish her right within twelve years after 
such right accrued to her: 37 & 38 Viet. c. 57, s. 1. 



wife’s rights in her husband’s property. 167 

Waiver by widow. — widow may give tip 
her claim to dower. 

But where a widow joined with the heir-at-law in 
a mortgage deed, by which it was expressed that for 
the purpose of extinguishing her right to dower she 
granted and conveyed the property, and'the mort- 
gage debt was subsequently paid off, the widow’s right 
to dower revived : Meek v. Chamberlain^ 30 W. E. 
228. Dower was held to have been released by a 
deed of conveyance in fee to a purchaser free from 
incumbrances, to which the wife of the vendor (mar- 
ried before 1834) was a party, and which was duly 
acknowledged by her, although in the operative parts 
of the deed her name was by mistake omitted : De^it 
V. Clayton^ 10 Jur., N. S. G71. 


Husband^s alienation. — If tiie husband 
makes an absolute disposition of any land, 
either inter vivos or^ by will, his widow will 
not be entitled to dower thereout : Sect. 4 of 
Dower Act. 

Before the Dower Act a widcTw was not, as a rule, 
put to her election between a gift to her by her hus- 
band’s will and her dower out of lands devised away 
from her {Birmingham v. Kirwan^ 2 Sch. & Lef. 444), 
except where certain provisions were considered to be 
inconsistent with such a right. For examples, see 
Miall V. Brain^ 4 Mad. 119 ; Parker v. Sowerby, 4 
De G. M. & G. 321 ; Bending v. Bending y 3*K. & J. 
257. Where a testator, after directing his debts to be 
paid by his executors, devised his real and personal 
estate subject thereto to trustees upon certain trusts, 
being partly for the benefit of his widow ; Lord 
Eomilly, M. E., doubted if sect. 4 deprived the 
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wMow of dower, alttiough %ect, 9 was suflScient to do 
so : Rowland v. Cuthhertson^ L. E., 8 Eq. 466. This 
dictum of Lord Romilly is dissented from in Lacey 
V. Hilly L. R., 19 Eq. 346; where a testator by 
his will made in 1861 devised all his real estate, 
and bequeathed all his personal estate to trustees 
upon truSu for sale and conversion, and to invest 
surplus, after payment of debts, and, out of income 
of investments, to pay annuity to his wife. The 
testator (who married in 1845) died entitled to free- 
holds and copyholds which he had purchased. Held, 
that the widow was barred of any right to dower 
both by sects. 4 and 9 of the Dower Act. All 
partial estates and interests created by any disposi- 
tion or will of the husband are valid and effectual as 
against his widow’s right to dower {sect. 5). 

A widow has no right against the heir-at-law of 
her deceased husband to be indemnified in respect of 
a mortgage ci*eated by the husband : Jones v. Jones. 
4K. & J 361. 

Debts, &c. — All debts^ incumbrances, con- 
tracts and engagements to which the hus- 
band’s land is subject or liable shall be valid 
and effectual as against the right of his widow 
to dower : Sect. 5 of Dower Act. 

It was held in Spyer v. Hyatt (20 Beav. 621) by 
Lord Eomilly, that despite this section the widow’s 
right to dower or freebench has still priority over the 
mere creditors of the deceased. But this decision 
seems hardly consistent with the plain words of the 
section and with the opinion of the late Mr. Joshua 
Williams, that ‘‘ the effect of the act is evidently to 
deprive the wife of her dower except as against her 
husband’s heir-at-law ” : Williams^ Real Property^ 
14:th edit. p. 261. 
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Declaration in a deed. — A widow is not 
entitled to dower out of any land of her hus- 
band when in the deed by which such land 
was conveyed to him, or in any deed 
executed by him, it shall be declared that 
his widow shall not be entitled to dower out 
of such land : Sect 6 of Dower Act. 

Such a declaration used to be a common form in 
conveyances, although it is now obsolete. Where 
a widow claims dower out of her husband’s lands, 
it is advisable that the title deeds should be ex- 
amined on behalf of the heir, to see if any of 
them contains such a declaration. Even if the 
deed containing the declaration is not executed by 
the husband, the widow is barred of her dower : 
Fairley v. Tueh^ 27 L. J., Ch. 28. A conveyance of 
real estate, made before the Act to a married man, 
containing the ordinary uses to bar dower, with a 
declaration “ that his then present or any future 
wife might not be entitled to dower,” does not 
exclude the dower of a woman he married after the 
Act, because sect. 14 provides* th|it the act shall not 
give to any deed . . . executed before the 1st January, 
18fM, the right of defeating or prejudicing any right 
to dower: see also Clarke v. Franklin^ 4 K. & J. 
266. “ Land ” includes gavelkind land : Farley v. 

Bonham^ 30 L. J., Ch. 239. 


Declaration in the husband’s will. — ^A 

widow is not entitled to dower out of any 
land of which her husband dies wholly or 
partially intestate, when he, by his will, de- 
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dares his intention that she shall not be en- 
titled to dower out of spidi land, or out of 
any of his land: Sect. 7 of Dower Act 

We have seen that by a declaration contained in a 
deed the husband can bar his wife’s dower. He can 
equally do so by a declaration made in his will. If 
such declaration is general, she will not be entitled 
to dower out of any of his lands, even as against the 
heir-at-law. If the declaration is limited to certain 
of his lands, it will not bar her right of dower out of 
any other lands as to which he may die intestate. 
As any devise bars her right, this question as to 
whether the declaration is general or limited can 
only arise between her and her husband’s heir-at-law. 

Devise of real estate to wife. — ^Where a 

* 

husband devises any land out of which his 
widow would be entitled to dower if the 
same were not so devised, or any estate or 
interest therein, to or for the benefit of his 
widow, such widoY shall not be entitled to 
dower out of or in any land of her said hus- 
band, unless a contrary intention is declared 
by his will : Sect 9 of the Dower Act. 

The effect of this section will be more readily 
understood from the following illustration. Suppose 
the •husband to be possessed at the time of his death 
of three estates, out of which dower is claimable, 
viz. Whiteacre, Blackacre, and Greenaore. By his 
will he gives a life interest in Whiteacre to his wife. 
By reason of a lapse Blackacre and Greenacre descend 
to his heir. The life interest devised to the wife 
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' will bar her right to dower out of Blaokacre and 
Greenacre. 

Before this act the •v^dow was not put to her elec- 
tion between her dower and any gifts she took by 
the will, unless the intention she should elect was 
expressed in the will. Under this act a ^devise of 
any land (not personalty), or of any estate or interest 
therein, will bar her dower out of any of her hus- 
band’s lands, unless a contrary intention is declared 
by the will. 


As to a bequest of personalty. — No gift 
or bequest made by a husband to or for the 
benefit of his widow of or out of his personal 
estate, or of or out of any of his land not 
liable to dower, shall defeat or prejudice her 
right to dower, unless a contrary intention 
shall be declared by his will : Sect. of Dower 
Act. 


A bequest of personalty never operated in bar of 
dower unless an intention to •thjit effect clearly ap- 
peared in the will : Ayres v. Wilks, 1 Ves. sen. 230. 
Where a man bequeathed an annuity to his widow, 
and directed that if she made any claim on the rest 
of his property, the said annuity was not to be paid; 
she was held entitled to dower as well as to the 
annuity : Wether ell v. Wether ell, 4 Gif. 51. 

« • 


Agreements not to bar dower. — Any cove- 
nant or agreement entered into by or on the 
part of any husband not to bar the right of 
his widow to dower out of his lands, or out 
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of any of them, will be enforced: Sect. 11 of 
Dower Act. 

Lord St. Leonards advises that — ‘‘ In purchasing 
an estate free from dower by force of this act, it 
should b^, ascertained that the seller has not bound 
himself by agreement not to bar his wife’s dower ” : 
Sugden\s V. ^ P. 14th ed. p. 458 ; but such a requi- 
sition rarely occurs in practice. 


Dower subject to restrictions. — The right 
of a widow to dower is subject to any condi- 
tions, restrictions or directions declared by 
the will of her husband : Sect. 8 of Dower 
Act. 

1 

( 

Priority of legacies in bar of dower. — 

Legacies bequeathed to widows in satisfac- 
tion of dower are stilb entitled to priority 
over other legacies: Sect. 12 of Dotvcr Act. 

In Roper v. Roper (Q Ch. D. 714) it was held that 
a widow is not entitled to priority over other legatees 
in respect of an annuity bequeathed to her by her 
husband ‘‘in lieu, bar, and satisfaction of dower,” 
where the only real estate of the testator was con- 
veyed to him with a declaration against dower ; nor 
where the testator leaves no real estate: Acey v. 
Shi^soT^ 5 Beav. 35. In Stahlschmidt v. Lett (1 
Sm. & Gr. 415) a widow dowable out of her husband’s 
lands, having elected to take an annuity given by 
the will in lieu of her dower, the testator’s estate 
being insufficient to pay the legacies in full, it was 
held she was entitled to priority over the other 
legatees. 
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Dower by Custom — Freebench. 

This kind of dower varies according to the 
custom and usage of the place, and is to be 
governed accordingly. 

Gavelkind. — By the custom of gavelkind in Kent 
the wife is entitled to a moiety so long as she keeps 
herself chaste and unmarried : Co, Lit. 33 h. It is 
not necessary that the husband should die seised of 
the lands. 

Borough English. — By the custom of Borough 
English, the widow shall have the whole of her hus- 
band’s lands in dower, which is called her freebench : 
Boraston v. Hay^ Cro. Eliz. 415. The reason is stated 
in Bacon’s Abr. vol. 2, p. 767, to be that, as the 
youngest son inherited the land, the wife, who was 
entrusted with the younger children, had the whole 
of it during her life. 

Copyholds. — A widow is not dowable except by 
custom, and the quantity and duration of her interest 
are regulated by the custom obtaining in each par- 
ticular manor, generally a thiM for her life ; in the 
Manor of Taunton Deane the wife even took the 
inheritance. It is generally durante mduitate^ some- 
times only during chaste widowhood. In some 
manors the widow of a copyholder for lives is 
entitled to freebench. As a rule the widow is only 
entitled to freebench out of the lands of which her 
husband dies seised, but by the custom o£ some 
manors, as Cheltenham, the right attaches to all the 
copyholds of which the husband is seised in pos- 
session at any time during the coverture. The 
widow of a cestui que trust is not dowable of a trust 
either of copyholds or of customary freeholds, and 
the wife of a trustee is not entitled to dower. 
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Rights and liabilities. — Freebench (subject 
to the custom of the manor) gives the widow 
all the rights and liabilities of dower at com- 
mon law. Her estate is a continuance of 
her husband’s, and there is no need of her 
admittance. Freebench is not subject to 
the husband’s debts unless secured on the 
copyholds. 


Bareing of Freebench. 

Generally, if the husband surrender his 
copyhold and die, the subsequent admission 
of the surrenderee will bar freebench. 

Before the Wills Act, 1837, the surrender by a 
husband to the uses of his will and the admission of 
the devisees in trust would bar freebench. Since the 
act a devise of copyholds will bar it (sect. 3) : Lacey 
V. L. E., 19 Eq. 346. An infant is bound by 
a legal jointure, but as copyholds are not within the 
Statute of Uses she is not bound by a jointure of 
copyholds, and she will have the right to elect 
between her freebench and the jointure. Except 
in certain manors, alienation by the husband bars 
freebench. A lease by husband is such an alienation 
pro tanto^ and agreement for value will also bar it. 
Copyholds are not within the Dower Act {Towdrell 
V. JoneSy 2 Sm. & Gc, 407) ; which case also decided, 
that where by the custom of the manor the wife’s 
freebench could be only destroyed by her voluntary 
surrender, she would not be barred by the uses em- 
ployed to bar dower at law. Freebench is also barred 
by unity of the copyhold with the freehold, as by 
enfranchisements and by husband’s forfeiture: see 
Scriven^s Copyholds, 
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PERSONALTY. 

If a husband dies intestate -wholly or 
partially as to personalty, leaving his wife 
surviving him, she will be entitled to a third 
of such personalty, after payment of her hus- 
band’s debts, if he leaves a child or children, 
or his or their lineal representatives, also 
surviving him ; or to a moiety thereof if he 
leaves no such child, children, or lineal repre- 
sentatives: Statute of Distributions ^{22 ^ 23 
Car. II. c. 10), ss. 5, 6. 

It will be observed that the widow is only entitled 
in case of her husband’s intestacy, and it is hardly 
necessary to add that* her right may be barred 
by a marriage settlement : see Drury v. Drury ^ 4 
Bro. 0. C. 505, cited in note. Where the husband 
by marriage settlement covenSlnt^d to leave a certain 
sum of money to his wife, and then died intestate, it was 
held that her distributive share was a satisfaction pro 
tanto of the covenant : Blandy v. Widmore^ 1 P, Wms. 
324; see also GarthshoreY. Chalky 10 Ves. 1. Where 
upon marriage a certain sum was settled upon trust for 
wife in satisfaction of any dower or thirds which 
she could or might claim at common law oui of all 
or any of the estates, real, personal or freehold,” her 
, right under the Statute of bistributions was barred : 
Guriy V. Guriy ^ 8 Cl. & P. 743, and Colleton v. 
Garth^ 6 Sim. 19. See Blatter v. Blatter (1 Y. & 0, 
Exch. 28), where it was held that an agreement 
between husband and wife contained in a separation 
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deed did not bar Her right to thirds, as she could not * 
make a valid contract. Where a husband by his will 
gives his wife a legacy in satisfaction of thirds, she 
will not be barred of her right under the Statute of 
Distributions : Sympmi v. Hornsby, 3 Ves. 335 ; 
Pickering ty. Lord Stamford, 3 Ves. 332. The special 
customs of London and York as to distribution of 
estates of intestates were abolished by 19 & 20 Viet, 
c. 94, as to all persons dying after 1856. A widow, 
as such, cannot take under a limitation to the next 
of kin of her husband according to the Statute of 
Distributions : Cholmondeley v. Ashburton, 6 Beav. 86. 
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CHAPTER V. 

THE WIFE’S RIGHTS IN HER OWN PROPERTY. 


EQUITABLE SEPARATE ESTATE. 

Separate estate is either equitable or statu- 
tory. The latter is of comparatively recent 
origin ; while in equity, for more than two 
centuries, a married woman has -been con- 
sidered capable of possessing property for 
her own use independently of lier husband. 
It is important to bear in mind the distinc- 
tion between these two different classes of 
separate estate, especially since the Married 
Women’s Property Act, P 882 , has practi- 
cally abolished the common law doctrine as 
to the effect of marriage upon the property 
of the wife. The importance of equitable 
separate estate has not been materially de- 
creased by the above-mentioned Act ; •and it 
will still be necessary for the practitioner to 
be well acquainted with the rules regarding 
it. Many questions will arise with respect 
to the property of women married before the 

E. N 
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passing of that Act, and it has hy no means 
lessened the necessity of .vesting property in 
trustees for married women. In most cases, 
where it is desired to restrain married women 
from alienation of their separate property, 
it will he advisable to give them only the 
equitable interest therein. We shall treat of 
statutory separate property in our notes upon 
the Act, and, so far as possible, shall not 
touch upon it in our consideration of equit- 
able separate estate. 

Sect. 1.— Creation of Equitable Separate 
' Estate. 

Definition. — Equitable separate estate may 
be defined as that equitable interest of a 
married woman in any kind of real and per- 
sonal property, with regard to wliich she has, 
unless restrained* by the instrument creating 
such interest, the same power of disposition 
as if she were a feme sole. 

As to this definition it is important to 
notice^ — (1) that separate estate only exists 
during marriage; and (2) that equitable 
separate estate depends entirely upon the 
doctrine of trusts, and upon having trustees : 
Newlands v. Paynterj 4 My. & Cr. 408. 

If formerly land or personalty were given to a mar- 
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* ried woman for her separate use without vesting it in 
trustees, still in equity the intention was carried into 
effect, and the wife’s ‘interest protected by the con- 
version of her husband into a trustee for her. Thus, 
in Bennet v. Davis (2 P. Wms. 316), the testator 
devised to his daughter, whose husband #was both 
extravagant and impecunious, certain lands in fee 
for her separate use without appointing any trustees. 
The husband became bankrupt, and the court held that 
it could supply the want of trustees by making him a 
trustee for his wife. A similar devise contained in 
the will of a testator dying after 1882 would vest 
both the legal and equitable fee in the married 
woman. In Rollfe v. Budder (Bunb. 187), it was 
decided that a bequest of a bond to a married woman 
for her sole and separate use vested the interest in 
her in a court of equity, as much as if it had been 
vested in trustees for her separate uBe» * A husband 
may give property to his wife for her separate use 
and constitute himself her trustee, but the transaction 
must be unequivocal : Meivs v. Mews^ 15 Beav. 529. 
In V. Hawks (13 Ch. D. 822), a husband, being 
about to leave England for a residence in India, 
executed an assignment by deed to his wife, who was 
to remain in England, of a le^as^old dwelling-house, 
‘‘ to hold the same unto the wife, her executors, 
administrators, and assigns, as her separate estate.” 
No trustees were appointed, the husband and wife 
being the only parties to the deed. The title deeds 
were allowed to remain in the possession of the wife. 
It was held that the deed of assignment operated as 
a valid declaration of trust in favour of the wife : see 
also Darley v. Barley^ 3 Atk. 399 ; Haselinton v. Gill^ 
3 T. P. 620, notes ; Lee v. Prieaux^ 3 Bro. 0. C, 381 ; 
Newlands v. Paynter^ 4 My. & Cr. 408; Parker v. 
Brooke^ 9 Ves. 583 ; and Rich v. Cockell^ 9 Ves. 369, 
It was, however, desirable that trustees should be 
appointed, especially where the words relied upon as 
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creating separate estate are ambiguous : Adamson v. 
Armitage, 19 Ves. 416 ; and Gilbert v. Lewi% 1 De 
G, J. & S. 38 {post, pp. 185, 188). If a fund is given 
to the separate use of a woman, there is a sufficient 
declaration to exclude the. law of community where 
she has married a foreigner, by the law of whose 
domicile such a community is the result of marriage : 
De Serve v. Clarke, 18 Eq. 587. 

Duration. — The character of separate 
estate may be attached to a gift of property 
to a feme sole^ and it will be effectual to 
exclude the marital rights of any husband 
she may marry. 

See Tulleit^v, Armstrong (1 Beav. 32), where Lord 
Langdale says, “ That property given to a woman 
for her separate use, independent of any husband, 
may .... be enjoyed by her during her coverture as 
her separate estate, although Ihe property originally, 
or at any subsequent period or periods of time, 
became vested in her when discovert.’’ In Clark v. 
Jaques (1 Beav. 36)^ ah annuity was bequeathed to 
an unmarried lady for her separate use, without 
power of anticipation. She married, became a widow, 
and married again. No disposition having been 
made by her while discovert, it was held that the 
annuity was for her separate use, without power of 
anticipation during the second marriage : see, also, 
Dixon Dixon, 1 Beav. 40. By a marriage settle- 
ment the income of the trust funds was, during the 
life of L., to be for her separate use, independently 
of the control of her intended husband, without 
power of anticipation. Held, that the trust for her 
separate use revived on her second marriage : Ilawkcs 
V. Huhback, L. li., 11 Eq. 5. 
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If property be given to the separate use of 
a woman already anarried, it will depend 
upon the words used whether it will retain 

that character in any subsequent coverture. 

# 

Thus, in Benson v. Benson (6 Sim. 126), the testator 
directed the interest of 10,000/. to be for the separate 
use of his daughter, Jane Lane, the wife of J. Lane, 
for her life, free from the debts of her husband. 
J. Lane died, and his widow married again. Held, 
that the trust for her separate use ceased on the 
death of her first husband. If the words any 
husband,” or “ husband or husbands,” had been 
used, the decision would have been different. See, 
also, Knight v. Knight^ 6 Sim. 121 ; Re Gaffers 
Settlement^ 7 Hare, 101 ; Bradley v. Hughes^ 8 Sim. 
149. In Shafto v. Butler (40 L. J., Ch. 308), S. settled 
an estate during the joint lives of himself and his 
wife, for her separate use without power of anticipa- 
tion. The wife obtained a divorce and married again 
without a settlement. Held, that the trust for 
separate use and the restraint revived again. 


Extent. — Where property is settled upon 
a married woman for her separate use for 
life, with remainder as she shall, notwith- 
standing her coverture, by deed or will 
appoint, with remainder, in default *of ap- 
pointment, to her executors or administrators, 
it is an absolute settlement for her solo and 
separate use: London Chartered Bank of Aus- 
tralia V. Lempriere^ L. R., 4 P. C. 572. 
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Creation. — Separate estate may be created 
expressly by appropriate, words ; by impli- 
cation from the acts or conduct of a person ; 
or by operation of law. 

a 

Expressly created. — Separate estate may 
be expressly created without the use of 
technical words, provided that the intention 
to do so is manifested: Darleij v. Darley, 
3 Atk. 399. 


The expressions used for this purjjose may 
be divided into two classes, viz., those which 
are sufficient per se ; and those which are 
ambiguous and require to be construed in 
connection with the nature of the instrument, 
the context, and the surrounding circum- 
stances. ' 

<- 

Expressions sufficient per se. — The following 
phrases have been held to be sufficient per se : — 
For her separate use : ” Massy v. lloicen^ L. E., 4 
H. L. 294, 299, 300. ‘‘Sole and separate use:’^ 
Parker v. Brooke^ 9 Ves. 583. “ For her own use, 

indepeiident of her husband:” Wa g staff y. Smithy 9 
Ves. 520. “For her own use and benefit, inde- 
pendent of any other person : ” Margetts v. Barringer^ 
7 Sim. 482, and Glover v. Hall, 16 Sim. 568. “Free 
of control of any present husband or husband to 
come Anderson v. Anderson, 2 M. & K. 427. “Her 
receipts to be a sufficient discharge : ” Bee v. Prieaux, 



wife’s rights in her own property. 188 

*3 Bro. 0. C. 381; Cooper v. Welh^ 11 Jur. (N. S.) 
923. ‘‘The husband is to have no control:” Ed- 
wards v. Jones, 14 W. (M. E.) 815. 

Ambiguous Expressions. — In considering 
this question it is necessary to bear^in mind 
that the rules relating to separate estate have 
been slowly evolved in courts of equity, and 
that the tendency to protect the property of 
married women has become more and more 
apparent in the later decisions. Hence it is 
difficult to reconcile or distinguish all the de- 
cisions upon the subject, but it will be safe 
to assume that the later decisions, in favour 
of married women are more likely to be fol- 
lowed in analogous cases. Fortunately this 
difficulty will, in future, be obviated, at least 
with regard to all property coming to mar- 
ried women, their title tj) which may accrue 
after 1882. Where the Words relied upon 
as creating separate estate are ambiguous, 

the nature of the instrument, the context, 

♦ 

and the surrounding circumstances, are taken 
into account in determining whether the 
marital rights of the husband are excluded. 
To a non-legal mind it would seem to be 
quite clear that if the words ^^for her sepa- 
rate use,’’ or sole and separate use,” attached 
to a gift to a woman, whether married or 
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single, arc sufficient per se to create separate ' 
estate, the words for her sole use^^ would 
be equally efficacious ; but the case of Massy 
Y. Rowen (L. E., 4 H. L. 288) shows that 
although the word separate’’ is technical, 
no such meaning attaches to the word ^^sole.” 

The following classification may be of ser- 
vice in construing ambiguous expressions : — 

(1.) The nature of the instrument itself 
may be sufficient to show that it was the 
intention of the donor to create separate 
estate. 

(2.) Wl\ere such is not the case, the context 
may show whether or not it was intended to 
create separate estate. 

(3.) Where both these indicia are lacking, 
surrounding circumstances may indicate the 
intention. 

(4.) Unless an ‘intention to create separate 
estate can be implied from the nature of the 
instrument, the context, or surrounding cir- 
cumstances, the marital rights of the husband 
will not be excluded. 

1. Nature of the instrument. — Where by mar- 
riage articles the husband agreed that his intended 
wife “ should enjoy and receive the issue and profits:” 
Tyrrell v. Sope^ 2 Atk. 558. Where a woman, about 
to marry, settled property in trust for “ her own sole 
use, benefit, and disposition Ex parte Ray^ 1 Madd. 
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199. Lord Hatherley, in Massy v. Rowen (L. B., 
4 H. L. 288), says, ‘‘ Taking the word sole, as 
applied to a marriage* settlement, to a case of con- 
templated devolution of property upon a lady at a 
time when she is about to put herself in such a posi- 
tion that, unless she be guarded and defended as to 
that which is her property and under her own control 
and engagements, the husband will acquire, together 
with her, an interest in it — in all these cases the 
word “ sole ” finds its ready and appropriate meaning 
in its being a provision to secure the property against 
the control of the husband, and to give to her the 
sole and absolute disposition of it.” 

2. Context. — Where trustees had a discretionary 
power as to the payment of the annual produce of a 
trust fund unto and for the benefit of a widow for 
life, it was held, on her marrying again, that they 
had a discretion to pay the wife the income for her 
separate use : Austin v. Austin, 4 Ch. D. 233. Where 
a trust deed for providing pensions for widows, pro- 
vided that any recipient of a pension who should 
dispose of it, or encumber it, should lose all right 
thereto, and a widow, entitled to such pension, mar- 
ried again, it was held that tbe .pension was for her 
separate use; Re ReacocKs Trusts, 10 Ch. D. 490. 
The appointment of trustees is regarded as a signifi- 
cation of intention to create separate estate, and this 
construction will probably more readily obtain where 
the trust is executory. Thus, in Adamson v. Armitage 
(19 Yes. 416), by a codicil to a will there was a be- 
quest to a single woman, with a direction ihat the 
executors should vest it in the hands of trustees to 
be selected by them, the income arising therefrom to 
be “ for her sole use and benefit.” In Shewell v. 
Dwarris (Johns. 172), a testatrix gave a legacy to 
her nephew on the express condition that he should 
be living with his wife, if alive, at decease of testa- 
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trix ; but in case they should not be living together ’ 
as man and wife, then one half of the legacy was 
bequeathed to the wife absolutely and one half to 
the nephew. Yice-Chancellor Wood said, “ Common 
sense requires that upon the construction of this will, 
looking tc the context, the bequest to the wife though 
in terms to her ‘ absolutely,’ should he construed as 
a bequest to her for her separate use.” In Massey v. 
Parker (2 My. & K. 174), a legacy was given to a 
single woman for and under her sole control but 
the context “ that her mother should have no control 
whatever over her property ” was sufficient to show 
that the words were not intended to exclude the rights 
of a husband. Where, in the same instrument, there 
are gifts expressed to be for the sole and separate use 
of a woman, and other gifts where those words, or 
words equally clear, are not used, the latter gifts will 
not, as a rule,i be separate estate. Thus, in Roberts v. 
Spicer (5 Madd. 491), one legacy was given directly 
to a married woman “ to and for her own use and 
benefit,” and another legacy was given to trustees in 
trust for her, with a direction “ that the same should 
not be subject to the debts, or in any manner 
under the control of the husband — held, that the 
first legacy was nqjb Separate estate. In Wills v. 
Sayers (4 Madd. 409), there was a bequest to a mar- 
ried woman for her sole and separate use,” and 
another bequest ‘‘for her own use and benefit:” — 
held, that the former alone was her separate pro- 
perty. In Liimb v. Milnes (5 Ves, 517), the capital 
was held to be separate estate, but not the interest. 
In Kemington v. Dollond (2 M. & K. 184), where 
the life interest was given to one woman for her 
own ‘‘ sole and separate use,” with remainder to her 
daughter “ for her own use and benefit,” it was de- 
cided that the daughter did not take it as separate 
estate. A decision difficult to reconcile with the 
above cases was given recently in Re Tarsey*s Trust 
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* (L. E.j 1 Eq. 561), wl^ere a pecuniary legacy was 
given to A., a widow, for life, for her sole and sepa- 
rate use and benefit free from the control of any 
husband and trustees were interposed, and a residuary 
bequest was given to her “ for her own sole use and 
benefit absolutely.” A. married again, aRd it was 
held that these words must be construed with the 
rest of the will, and that the testator having contem- 
plated the future marriage of A., the residue became 
her separate property, the words being construed in 
connection with marriage. 

3. Surrounding circumstances. — Where the gift 
of property is made to a married woman, or to a 
woman about to marry, and the gift is in con- 
templation of marriage, the words “ sole use,” or 
words of a like nature, will be sufficient to give her 
such property for her separate use. if the 

gift is by a husband to his widow.) We submit that 
this principle is now virtually established, although, 
when the doctrines of separate estate were less 
settled than at present, there were decisions which 
conflict with it : see Packivood v. Maddison^ 1 S. & S. 
232, and Tyler v. Lalce^ 2 E. & M. 183 ; where 
Lord Brougham said that thq case of Stanton v. 
Hall (Ibid. 175) had established the rule that, ^‘If 
a sufficient strength of negative words is not to be 
found in the gift or limitation, you are not allowed 
to fish about for indications of intention from other 
parts of the instrument and he added, ‘‘ I take the 
principle, therefore, to be now thoroughly established 
that Courts of Equity will not deprive the Jiusband 
of his rights at law, unless there appears to be a clear 
intention manifested by the testator that the husband 
should be so excluded.” He accordingly held that a 
direction to pay part of the proceeds of converted 
property to two married women ^'unto their own 
proper and respective hands, to and for their own use 
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and benefit/^ and in case they should be dead, then 
to pay their shares to their respective husbands for 
their own use and benefit, did liot give to the married 
women the separate estate therein. This decision 
was quoted with approval by Lord Westbury in 
Gilbert Vf. Lexm (1 De G-. J. & S. 38 ; see also 
Massy Hayes ^ Ir. Rep., 1 Eq. 110; Leivis v. Mathews , 
L. R., 2 Eq. 177) ; but it has not been followed in 
later cases. Thus, in a very recent case, it was de- 
cided that a legacy given to a married woman for 
her sole use and disposal,” vests in her as separate 
estate: Bland v. Dawes, 17 Ch. D. 794. In Alt r, 
Alt (4 Grif. 84), the husband before marriage wrote 
to his intended wife’s mother stating, “ If your 
daughter has or may have money, my wish and 
intention would be that it should be settled for 
her sole and entire useJ^ Upon bill after marriage, 
the court decreed a settlement to her separate use. 
In Hartford v. Bower (Ir. Rep., 2 Eq. 2U4), a 
testator appointed his only daughter and her hus- 
band executrix and executor of his will, and be- 
queathed 2,000/. to her “^or her sole use and 
beuefit.” Legacy held to be separate estate ; see 
also Inglefield v. Coghlan (2 Coll. 247). So a legacy 
given to a married 'woman “ for her own use and at 
her own disposal ” : Prichard v. Ames, 1 T. & R. 222. 
Bequest in trust to pay dmdends, &c. into the proper 
hands of a married woman : Hartley v. Hurle, 5 Ves. 
545. Bequest of two bonds and a mortgage to a 
married woman, with a direction that they should be 
delivered up to her whenever she should demand the 
same : I^ixon v. Olmkis, 2 Cox, 414. A bequest by a 
mother to her married daughter of articles of plate, 
jewels, &o. to and for her own use: Be Brymer^s 
Trusts, 24 L. T. 263. 

In Gilbert v. Lewis (1 De G. J. & S. 38), pro- 
perty was left to a woman “for her sole use and 
benefit” by the will of her first husband, but no 
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‘trustees were appointed. Lord Westbury, in giving 
judgment that separate estate was not thereby created, 
said, There is not, so’ far as I am aware, any single 
case of a will containing simply these words, in which 
they have been made the foundation of a decision, 
that the devisee took a separate estate/’ The nearest 
authority is that of Adamwn v. ArmitagCy supra, 
p. 185, before Sir William Grant, but in that case the 
money was directed to be vested in trustees, whom the 
executors should choose and name, the income arising 
therefrom to be for a woman then unmarried “ for 
her sole use and benefit.” In another case, Cox v. 
Lyne (Y. 562), it was held that a gift by a husband’s 
will to his wife for her sole use and benefit ” was to 
her separate use, but this case was by Lord Westbury 
in Gilbert y, L ewis, supra, said to be “most erroneously 
reported.” 

4. I.TE»T.o» .or, .K,BK,p.-An 'mtation lo 

create separate use will not be inferred where there is 
a gift to an unmarried woman “ to and for her use ” 
{Jacobs V. Amyatt, 1 Maid. 376, note), or “to her own 
proper use and benefit ” {Blacklow v. Laws, 2 Hare, 
49), and there is no other evidence of intention. A 
fortiori would this be the case ff i^o such words as “to 
her use ” were added to the gift. 

Contract with husband. — Separate estate 
may be expressly created by contract witli 
the husband either before er during cover- 
ture. 

InTy rrellY. Hope (2 Atk. 558), an agreement was 
made before marriage between the future husband 
and wife that her lands should be settled, so as to 
give her a remainder in fee for her sole and separate 
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use, after a life interest to her mother. The ante- 
nuptial settlement omitted the words ‘‘ for her sole 
and separate use,’’ hut upon the wife remonstrating, 
the husband, before the marriage, gave her a note in 
writing to the effect that the lands should be to her 
separate ^ise, as had been agreed. Held, that the 
note was sufficient to give her the separate estate. In 
Simmons v. Simmons (6 Hare, 352), V.-O. Wigram 
was of opinion, though it was not necessary for his 
decision, that admitting a parol agreement with the 
husband before marriage, that particular chattels 
of the wife should be possessed by her for her separate 
use, is not binding upon him ; yet if the agreement be 
acted upon by the chattels being placed under the 
dominion of the trustees of the marriage settlement 
and treated as separate property, the case is very 
different from that of an agreement which has never 
been acted upon. Where a woman before marriage 
agrees with her intended husband that her personal 
estate and the rents and profits of her lands shall 
be at her own disposal, all the produce or increase 
of it, or that which comes in lieu of it, shall be also at 
her disposal : Gore v. Knight, 2 Vern. 534. In giving 
judgment Lord Keeper Wright says : ‘Ht appears not 
that any other estatq came afterwards to the lady, and 
therefore what she died possessed of is to be taken to 
be the separate estate, or the produce of it, unless the 
contrary had been made appear ; and as she had a 
power over the principal, she consequently had it 
over the produce of it, for the sprout is to savour of 
the root and to go the same way:” see also Petts v. 
Lee, dt'Vin. Ab. 131, pi. 8 , A bond fide purchase 
by wife from the husband, through the medium of 
trustees, for her separate use may be sustained against 
creditors, although the husband was indebted at the 
0 ^ time, and even though the object is to preserve from 
en&^® creditors the subject of the purchase for the 
mily : Arundell v. Phipps, 10 Ves. 139. 



wife’s rights in her own property. 191 

Trading of wife. — ^Where a husband per- 
mits his wife to trade separately, the trade 
property will be separate estate. 

A man, voluntarily and after marriage, aPowed his 
wife for her separate use to make profit of all butter, 
eggs, pigs, poultry, and fruit produced by his farm 
beyond what was used in the family. Held, that 
money so made was her separate property, and she 
was allowed to come in as a creditor in respect to 
part of it lent to her husband during bis lifetime : 
Planning v. 8tyU^ 3 P. Wms. 334. In Ashworth v. 
Outram (5 Oh. D. 923), A., for thirteen years prior 
to her marriage, carried on the business of fruit 
preserving at a house occupied by X., to whom she 
acted as housekeeper. During this time X. only 
used the house for business purposes. Then A. and 
X. married and lived there together, but A. con- 
tinued to carry on the fruit preserving business in 
her maiden name. Her business banking account 
was transferred into XT’s name, but she signed all 
cheques in his name, and he never interfered in the 
business, and often said it belonged to A. Held, that 
the business was A.’s separate property : see also Wood 
V. Wood, 19 W. E. 1049. Be Whittaker, y[ . N. 1882, 
p. 71, shows that the evidence of the widow requires 
corroboration, A woman may before marriage, with 
the consent of her intended husband, convey all her 
stock-in-trade and furniture to trustees, to enable her to 
carry on her business separately, and if the husband 
does not intermeddle with them and there is nq fraud, 
such effects (though fluctuating) are not liable for his 
debts; but whether the trade is carried on solely by the 
wife or jointly with the husband, is a question of fact 
for the jury ; and if they determine the latter, the 
stock-in-trade is liable to the debts of the husband, but 
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even in sucli a case the furniture is not, though re- 
moved to the husband’s house. It is no objection to 
such a settlement that there is no inventory of the 
goods intended to be thus settled : Jarman v, 
Woollotony 3 T. li». 618. By a settlement before 
marriage^ thirty-two cows and the increase and pro- 
duce arising therefrom, the property of the woman, 
were assigned to trustees for her separate use, the 
husband covenanting to permit her to carry on the 
trade of a cowkeeper to her own sole use. After 
the marriage the wife, with the profits of her trade, 
purchased four more cows. Held, that the settle- 
ment was good against the creditors of the husband, 
and that the cows purchased after the marriage were 
also protected by it : Haselinton v. Gill^ 3 T. B. 620, n. 
A feme sole who kept a horse and chaise to visit 
her customers before marriage, by deed conveyed to 
trustees all her household furniture, goods, and 
chattels” (specified in a schedule, in which the horse 
and chaise were not included), and all her stock-in- 
trade, materials, and other articles belonging to her 
in and about her business.” After marriage she used 
the horse and chaise as before. Held, that the horse 
and chaise passed to the trustees by the deed, ^ and 
were not liable to be taken in execution for the debts 
of the husband : Bean v. Brown y 2 0. & P. 62. 


Impliedly created. — Separate estate may 
be created by implication from the acts and 
conduct of a party. 

Gifts from husband to wife. — Presents 
from a husband to his wife will be deemed 
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separate estate when made to her absolutely, 
but not when given for her personal adorn- 
ment. 

In Grant v. Grant (34 Beav. 623), viiere the 
property in dispute was personal property, Sir John 
Komilly, M. E., says : — “ The mere question here 
is, whether the husband has used words which are 
equivalent to a declaration of trust. In the first 
place, these words need not be in writing, . . . They 
must be clear, unequivocal, and irrevocable, but it is 
not necessary to use any technical words. . . . Any 
words that show that the donor means, at the time 
that he speaks, to divest himself of all beneficial 
interest in the property, are, in my opinion, sufficient 
for the creation of the trust. I think it is also suffi- 
cient, for the purpose of showing that .the trust has 
been created, if he afterwards states he has so created 
the trust, though there was no witness except the 
donee present at the time the trust was created.’’ 
Where a husband agrehd that the wife should take 
two guineas of every tenant that renewed a lease 
with him that was allowed to be the wife’s separate 
money: Calmady v. Calmady, 3 P. Wms. 339 ; see also 
Meics V. Mews^ 15 Beav. 529. In Baddeley v. Bad-- 
delcy (9 Ch. D. 113), a husband by deed poll recited 
as follows : — ‘‘Whereas I am beneficially possessed of 
the ground rents hereby intended to be settled. . . . 
I do hereb3’' settle, assign, transfer, and set over unto 
my wife as though she were a single woman” several 
leasehold houses and the ground rents thereof The 
deed was voluntary. Held, that this deed was not 
void as an intended assignment from husband to 
wife, but operated as a declaration of trust. This 
decision appears to be contrary to the doctrine of 
Richards v. Delbridge (L. E., 18 Eq. 11), but it must 

E. O 
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be remembered that formerly there could be no valid ■ 
assignment at law from husband to wife of leaseholds. 
The case appears to come within the principle of Grant 
V. Grant {mpra^ p. 193), that the declaration of trust 
requires no technical words, and that the husband’s 
intentioif- to divest himself of his beneficial interest is 
clear. See also Fox v. Hatchs^ 13 Ch. D. 822, anfe^ 
p. 179. But in Breton v. Woollven (17 Ch. D. 416), 
Y.-O. Hall, under similar circumstances, held that 
the rule in Richards v. Belhridge^ supra, viz., that an 
imperfect gift will not be upheld as a declaration of 
trust, applied to gifts from husband to wife. Such 
cases as these cannot happen with regard to convey- 
ances or assignments made on or after 1st January, 
1883, when the Married Women’s Property Act, 
1882, came into operation. 

A legacy of 995/. to a married woman was paid by 
cheque to of herself and husband ; they went 

together to his bankers and placed 195/. to the hus- 
band’s credit, and opened a separate account with the 
balance of 800/. in the wife’s name. She always 
dealt with this account as & feme sole. Held, that 
the 800/., even if it had been reduced into possession 
by the husband, had been given by him to the wife, 
and belonged to her for her separate use : Parker v. 
Lechmere, 12 Oh. t). 256. Evidence must be ad- 
duced to show that the husband intended to confer a 
gift upon his wife. Thus, in Lloyd v. Pughe (L. E. , 8 Ch. 
88), a wife, being executrix of her father, paid money 
she received as such into a bank to an account in her 
own name as executrix. Her husband paid money 
of hi^ own to this account, and the wife drew 
cheques upon the account for payment of his debts 
and of household expenses. Held, that the wife was 
merely the agent of the husband, and that at his 
death the money remaining in the bank belonged not 
to her but to his estate. So investments by wife in 
her own name of moneys received by her out of the 
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proceeds of her hushand’s business, or saved by her 
out of sums given by husband for household pur- 
poses, and the like, bdong to the husband : Barrack 
V. McCulloch^ 3 Kay & J. 110. 


Gifts from strangers. — Presents to a mar- 
ried woman by persons other than the 
husband are considered to be her separate 
property, although not declared to be so 
when given. 

In Graham v. Londonderry (3 Atk. 393), the plain- 
tiff was the husband of Lady Londonderry, who was 
originally the wife of Lord Londonderry, The 
question at issue was whether certain, articles were 
the separate property or the paraphernalia of Lady 
Londonderry. First, as to diamonds given her 
by Governor Pitt, her first husband’s father, upon 
her marriage to his so\i, the Lord Chancellor said : 
“ This court of latter years has considered such a 

f resent as a gift to the separate use of the wife, and 
am of opinion she is entifled in her own right.” 
Secondly, as to four diamonds set about the picture 
of a Regent of France. Lord Londonderry, upon 
returning from France, delivered this picture to his 
wife, and said it was a present sent by the Regent. 
“ If,”- said the Lord Chancellor, ‘‘ this be considered 
as a present from the Regent of France, it falls 
under the same rule, for, being a preseiit by a 
stranger during the coverture, it must be construed 
as a gift to her separate use.” In Carnegie v. Car- 
negie \^i) L. T. 460, affirmed 31 L. T. 7), the plaintiff, 
formerly the wife of Admiral Carnegie, but since 
divorced, claimed a sum of 10,000/. as belonging to 
her for her separate use. The admiral denied that 

o2 
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it was ever so settled, and also contended that if it 
had been, she had waived her claim. The money had 
been given to Mrs. Carnegie by her uncle, Mr. Hope, 
and letters from him to her were in evidence, which, 
in the Vice-Chancellor’s opinion, showed his intention 
that the Vum should be paid into the account of Mrs. 
Carnegie at Coutts’, where all the money to her 
account then stood to her separate use. Held, that 
the 10,000/. had been given for her separate use, and 
that nothing had been done by the wife to waive her 
rights. See also Kirk v. Paulin, 7 Vin. Abr. 95, 
pi. 43. 

Created by operation of law. — Separate 
estate may be created by operation of law, 
independerdly of the act of a party. 


Savings. — Savings out of separate proj^erty 
and arrears thereof are separate property. 

This was decided in 1705 in Gore v. Knight, 2 
Vern. 535 (supra, ^.^190). See also Fettiplace v. 
Gorges, 1 Yes. 45; Butler v. Cumpston, L. It., 7 
Eq. 16; Duncan v. Cashin, L. E., 10 C. P. 554. As 
to arrears, see Ashton v. McDougall, 5 Beav. 56, and 
Spicer v. Dawson, 5 W. E. (M. E.) 431. But the 
dividends of separate estate received by a wife after 
her husband’s death, and railway stock representing 
part ok her separate property sold after his death, 
are not separate estate: Mayd v. Field, 3 Ch. D, 
587. Eurniture purchased from time to time by a 
married woman out of moneys belonging to her 
separate estate, in renewal of furniture which had 
been settled to her separate use, was held to be the 
wife’s separate property : Duncan v. Cashin, L. E., 
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10 C. P. 554. Where a wife is separated from her 
husband, the savings of her separate allowance are 
separate estate. Savings out of money remitted to a 
wife for her maintenance by a hnsband living apart 
from her, will be regarded as separate estate : Brooke 
V. Brooke, 25 Beav. 342. Where the husb&nd is a 
lunatic, and an annual sum is ordered to be allowed 
out of his income for the separate maintenance of his 
wife, the savings out of such allowance are separate 
estate, although the order does not expressly state 
that the allowance is for her separate use. The savings 
amounted to 20,000/. : Re goods of Tharp, 3 P. D. 
76. Where husband and wife are living apart, and 
have agreed not to interfere with property that either 
may subsequently acquire, all so acquired by the 
wife will be her separate property. And where the 
wife has been deserted by her husband, or judicially 
separated from him, her subsequently-acquired pro- 
perty will be separate estate, and it will retain that 
character if they should cohabit again : Iladdon v. 
Fladgafe, 1 Sw. c'c Tr. 4§ ; Cecil v. Juxon, 1 Atk. 278. 


Sect. 2. — The Wife’s of Disposition. 

One of the usual incidents attaching to 
several ownershiji of property is the power 
which the owner possesses of disposing of it 
during his lifetimOj or by his will, without 
the concurrence of any other person.* The 
capacity to acquire and hold separate estate 
was naturally followed by the power to dis- 
pose of it, and a married woman is able, 
without her husband’s consent, to sell it or 
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make a gift of it during her lifetime, and to 
determine by her will who shall possess it 
after her death. It must be remembered that 
we ar(^ only treating of equitable separate 
estate, and that a wife cannot dispose of the 
legal estate in lands, her title to which accrued 
before 1883, without the concurrence of her 
husband in the deed of conveyance, and her 
separate acknowledgment of it; except by 
means of a power of appointment. With 
this qualification the law is as follows : — 


Alienation. — A married woman has the 
same power of disposition of her separate 
estate as if she were a feme sole^ unless re- 
strained by the instrument creating it. 

In Ilulme v. Tenant (1 Bro. C. C. 18), Lord Chan- 
cellor Thurlow says^ The rule laid down in Peacock 
V. Monk (2 Yes. sen. 190), that a fe7ne covert^ acting 
with respect to her separate property, is competent to 
act in ^ respects as if she were a feme sole is the 
proper rule.’^ She may alienate her separate pro- 
perty, real or personal {Sturgis y. Corp^ 13 Yes. 190) ; 
mortgage, pledge, or charge it {Pyhus v. Smith, 1 Yes. 
189; Wagstajf v. Smith, 9 Yes. 520) ; or dispose of 
it by will, without any express power. As to her 
power of disposing of the equitable fee of lands given 
to her separate use, by alienation inter vivos or by 
will, see Stead v. iS’elson, 2 Beav. 245 ; Major v. 
Lansley, 2 Euss. & My. 355, and Taylor v. Meads, 34 
L. jr. (N. S.) Oh. 203. In the last-lnentioned case 
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freeliold cottages were vested in trustees upon trust 
for Elizabeth Meads (wife of Percy Meads), her heirs 
and assigns, and to be assigned, released, conveyed, 
or otherwise well and efifectually assured by her to 
any person or persons whomsoever, his, her, or their 
heirs and assigns, in such manner as she ihould at 
any time or times, notwithstanding her coverture, 
direct or appoint by any instrument in writing to be 
by her signed, sealed^ and delivered in the presence of 
and attested by two or more credible witnesses, and 
in default of any such direction or appointment, in 
trust for her, her heirs and assigns for ever, &c. 
Elizabeth Meads never formally exercised her special 
power of appointment, but by her will gave and de- 
vised her real and personal estate to her husband 
Percy Meads. The will was properly executed under 
the 1 Yict. c. 26, but was not sealed. The questions 
were (i) whether the will of Elizabeth Meads operated 
as a valid execution of the power of appointment vested 
in her; and if not (ii), whether she had not, irrespec- 
tive of her special power of appointment, a power of 
disposition by will as an incident of the separate 
estate. Sir John Pomilly, M. P., held that the will 
operated as a valid execution of the power, and con- 
sequently abstained from ahy, decision as to the 
second question. On appeal. Lord Westbury, L. C., 
overruled the decision of the Master of the Polls, and 
decided that the will was not a valid execution of the 
power, but held that Elizabeth Meads had, as incident 
to her separate estate, a power of disposition by will. 
He said, ‘Hf a power be created to be executed by deed 
or instrument in writing, although the words»seem to 
indicate instruments inter vivos only, yet it is settled 

that it may be well executed by will 

Wherever the power is in terms a power to appoint 
by will, and the will is required to be under seal, 
the statute applies, and makes the requisition 
null ; but it does not apply where the power is to 
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appoint by an instrument under seal, for no will can 
execute a power that requires an instrument under 
seal, unless the will answers the description of such 
an instrument, which a will without a seal does not. 
As to whether in a case where real estates are 
conveyed or devised to trustees in fee, upon trust for 
the sole and separate use of a married woman and 
her heirs, she has the same power of disposition by 
deed or will over the equitable fee as she would have 
if she were a feme sole. Can she convey the equit- 
able fee without the necessity of the instrument 
being acknowledged in the manner required by the 
statute for the abolition of Fines and Recoveries: 
and can she during coverture devise the equitable 
estate by a will executed in conformity with the 
statute?” The Lord Chancellor gave judgment in 
the affirmative. A wife may make a valid lease of 
her separate <3state without her husband joining in 
the lease : Allen v. Walker (L. R., 5 Exch. 187.) 
The husband will be deprived of his curtesy in case 
the wife should exercise her^ power of alienation by 
deed or will : Appleton v. Rowley,^ L. R., 8 Eq. 
139 ; Cooper v. McDonald^ 7 Ch. I). 288. Several 
Irish cases seem to conflict with the rule laid down 
in Peacock v. Monk, {'§, 198), so far as regards a 
married woman’s contingent interests : Mara v. 
Manning (2 J. & L. 311) is quoted in a text book as 
an authority for the rule that where property is 
limited to the separate use of a married woman upon 
a contingency which has not happened she cannot, 
pending the contingency, dispose of her interest in 
the property. Lord St. Leonards, however, did not 
go so far as to decide that a married woman cannot 
specifically assign her contingent separate estate. 
The trustees at the instance of the wife committed a 
breach of trust by lending part of the trust funds to 
the husband, who afterwards was discharged as 
insolvent. In case of the insolvency of the husband 
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the trustees were to pay the interest of the trust 
funds to the wife for her separate use. Held, that 
this contingent interest of the wife was not bound to 
make good to the trustees the money advanced by 
them at her request. This case was decidec^in 1845 
before the doctrine as to the liability of a married 
woman’s separate estate for her general engagements 
was settled. In Bestall v. Bunhiiry (1^5 Ir. Oh. 
Hep. 318), it was held by the Court of Appeal, upon 
the authority of Mara v. Manning^ ante, that if realty 
is settled upon a married woman for her separate use 
on a contingency, viz., the insolvency of her husband, 
she cannot dispose of it until the contingency arises. 
It is submitted that these cases cannot be taken as 
settling the general rule as to a married woman’s 
power to dispose of contingent interests settled to her 
separate use. At the most they can only be con- 
sidered as deciding that where her iirterest is con- 
tingent upon her husband’s insolvency, the making 
of such a provision would be defeated if she had the 
power to dispose of the ijiterest before the contingency 
happened. The decision might possibly be supported 
on the ground that limiting an estate upon such 
a contingency might be considered equivalent to a 
restraint upon anticipation until the contingency 
happened ; but that view does not appear to have 
occurred to the court in the recent case of lie Small- 
man’s Estate (Ir. E., 8 Eq. 249), where it was held, 
that under ss. 22 and 68 of the Irish Fines and 
Eecoveries Act, 1834, a married woman can, by deed 
acknowledged, dispose of an interest in realty limited 
to her separate use, contingent upon the insolvency of 
her husband, although the contingency has not arisen. 
The authority of Bestall v. Bunhury and Mara v. 
Manning was questioned as conflicting with later 
English decisions. 

The alterations made by the M. W. P. A. 1882, will 
be dealt with in the notes to sections 1 (1), 2, and 5, 
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of that Act, post ; it will he enough here to say, that 
the point raised by the Irish cases quoted cannot 
arise as to any property vesting in a woman after 
1882. 

Trustees. — The interposition of trustees 
does not interfere with the woman’s power 
of disposition: Hally. Waterhouse^ 13 W. R. 
633. 

Unless the instrument creating the trust expressly 
says that the consent of the trustees shall be obtained 
to any disposition: Essex v. Atkins^ 14 Ves. 542. 
Where a trustee has received notice of a charge 
made by a married woman on her separate property 
in his hands* he will be bound to see that it is carried 
out [Hodgson v. Hodgson^ 2 Kee. 704) ; and if she 
has pledged her estate the trustees must hold it to 
the uses she appoints : Pybus v. Smithy 3 Bro. 0, 0. 
340. 

Gifts to hushaiid. — A married woman 
may give the same interest in her separate 
estate to her husband as she may to any 
other person: Essea: v. Atlcms^ 14 Ves. 542. 

Her intention of making a gift to him may either 
be expressed or implied. The onus of proving that 
the transfer of the corpus of her separate property 
to the husband is intended as a gift lies upon the 
husband: Rich v. Cockell, 9 Ves. 375. Thus the 
transfer may be a loan : see Woodivard v. Woodward 
(3 De G. J. & S. 672), where a married woman was 
allowed to prove as a creditor in an administration 
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' suit on account of a loan to the husband out of 
her separate estate. And see also Green v. Carlill 
(4 Ch. D. 882), where evidence was allowed to show 
that a cheque, although paid into the husband’s 
account, still remained the property of the wife. 
In Knight v. Knight (11 Jur. (N. S.) 617f, a hus- 
band lent separate moneys of his wife on mortgage, 
and the security was taken to the husband and wife 
and the survivor of them, the fact being concealed 
that the money was separate property, and the wife 
being misled. The deed was rectified by making 
the loan her separate property. In Greenhough v. 
Shorrock (4 N. E. 40), a wife mortgaged her life 
interest in the dividends of consols given to her 
separate use to secure 400/., and “ such further 
advances as might be made either to her or her 
husband.” Held, that a further advance made to 
the husband was well charged without* Some further 
act or the signature of the wife. The wife may by 
her conduct show her intention to make her husband 
a gift of the whole or part of her separate property. 
As in Gardner v. Gardner (1 Gift. 126), where the 
husband employed moneys (part of the separate es- 
tate of his wife) in his business, and for his family 
expenditure, with her knowle^g^ and assent ; and as 
in Darkin v. Darkin (17 Beav. 578), where the wife 
had allowed savings of her separate estate to be in- 
vested by her husband in the purchase of real estate 
in his own name. Where it is a fund in court it 
will not be paid to the husband, unless the wife’s 
consent is given in court: Milnen v. Bmk^ 2 Ves. 
488; see also Jones Cuthhertson^ L. K., 1 Q. B. 
218 ; affirmed, L. E.., 8 Q. B. 504. 


Beceipt of income by husband. — The hus- 
band may be expressly authorized by his 
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wife to receive tlie income of her separate 
estate, or her conduct may show that he 
receives it with her permission. In either 
case lie cannot afterwards be called to 
account therefor. 

In Caton v. llidooiit (1 Mac. & Gord. 599), a 
married woman entitled for her separate use to the 
dividends of certain stock standing in the names of 
trustees, of whom her husband was one, permitted 
these dividends for a number of years to be paid to 
her husband’s hankers to his separate account, and 
he made use of these funds as his own property. 
Ueld, that a course of dealing was proved as exist- 
ing between the husband and wife, which showed 
that the money was paid to the husband as husband, 
and not as trustee, with the consent of the wife, and 
that she was therefore disentitled from claiming any 
part of the money as against the husband’s estate : 
see also Powell v. llankey^ 2 P. Wms. 82. In Rowley 
V. Unwin (2 K. & J. 188), tlie trustees allowed the 
husband, with the wife’s acquiescence, to use 1,000/., 
part of trust funds settled to her separate use without 
power of anticipation,* for four years. Held, that 
the wife was not entitled to interest upon that 
amount during that period : see also Howard v. Dighy^ 
2 CL & F. 634. In the case of the lunacy of a wife 
the husband has been allowed part of the income 
for her support {Ait. -Gen, v. Parnther, 3 Bro. C. C. 
441), and for the extraordinary expenses occasioned 
by her malady : Edwards v. Abrey, 2 Ph. 37. 


Husband^s liability. — If no intention (ex- 
press or implied) of giving the income of the 
separate estate can be proved, the husband 
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‘will have to account for arrears of income 
received by him. 


It was once thought that not more than oj;^e year’s 
income could he recovered from the husband : see 
cases collected in note to Ex parte Elder ^ 2 Madd. 28G. 
But this was decided by analogy to the rule as to 
arrears of pin money at a time when the doctrine of 
separate estate was in its infancy. The real question 
is, whether expressly or impliedly the wife has con- 
sented to her husband’s receiving the income of her 
separate estate. If she has consented, no arrears are 
recoverable: and if she has not consented, all the 
arrears are recoverable. The correct rule is laid 
down in Dixon v. Dixon (9 Ch. D. 589), where all 
the cases on the subject are reviewed by Sir G. 
Jessel, M. R. He says: ‘‘ As I understand the law, 
the wife is entitled to recover the arrears of her 
separate income. It is not like pin money. If she 
consents to her husband Receiving her income, and they 
have lived together, then she is not entitled to any 
account of it, either as against the trustee who may 
pay it to her husband or as against the husband 
himself. The whole of that depends on her consent.” 
The facts of this case were as follows : — The trustee 
of certain stock for the separate use of a married 
woman, having improperly transferred it into the 
joint names of the husband and himself, the husband 
for six years received the dividends, after which the 
trustee died, and the husband, without his wife’s 
knowledge, sold out the stock and applied ttie pro- 
ceeds to his own use. Some time after he left his 
wife. Held, that though the wife might have been 
presumed to have assented to the husband’s actual 
receipts of the dividends while the stock remained 
intact, yet no such assent could be presumed after it 
had been sold, and that she was entitled to recover 
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as against lier liusband and the estate of tlie deceased 
trustee the arrears of dividends which had accrued 
since that time as well as to have the trust fund 
replaced. In Parker v. Brooke (9 Ves. 583), where 
leasehol(is were given for the separate use of the wife, 
but no trustees were appointed, the husband having 
possession was held accountable, and a purchaser, 
with notice of the wife’s rights, was compelled to 
restore the property and account for the profits. 

Limitation to power of disposition. — A 

married woman before 1883 could, only dis- 
pose of the separate estate which was vested 
in her in possession or interest at the time of 
making such disposition. 

In Pike v. Fitzgihhon (14 Ch. D. 837), V.-O. Malins 
decided that such of the separate property of the 
defendant Lady Louisa Fitzgibbon as was imme- 
diately before the death of her husband and was at the 
time of the decree vested in her or any other person 
or persons for her, was chargeable with moneys 
secui’ed by certain ^indentures to which she was a 
party, and which were executed during the coverture, 
mcluding separate property which had come to her 
since such execution. In Flower v. Puller (15 Ch. D. 
665), Denman, J., upon the authority of this case, 
decided that a married woman can give a valid charge 
on her expectancy under a will or as one of the next 
of kin ©f a living person, and that such a charge will 
be enforced after that person’s death against separate 
estate bequeathed by her will to the married woman. 
But upon appeal, in Pike v. Fitzgihhon (17 Ch. D. 454), 
it is laid down clearly that the general engagements 
and assignments of a married woman can only affect 
the separate estate vested in her at the time of 
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•entering into them, and not property which may 
subsequently accrue to her for her separate use, or in 
regard to which there is a restraint upon anticipation. 
Nor would the court, in an action to obtain payment 
of a married woman’s debt out of her separate pro- 
perty, grant an injunction upon an inteifocutory 
application to restrain her from alienating her 
separate estate : National Provincial Bank v. Thomas^ 
24 W. R. 1013 ; see also Robinson v. Pickering^ 16 
Oh. D. 371, 660; see also McHenry y, Davies^ L. E., 
6 Eq. 462. 

As to the limitations placed on a married woman 
contracting after 1882, see the M. W. P. A. 1882, 
s. 1 (4), and notes thereon, post. 


Sect. 3. — Liability of Separate Estate. 

The property of a feme sole is of course 
liable for all her debts, whether they are 
simple contract, specialty, judgment, or crown 
debts. When equity permitted a married 
woman to be the owner of property over 
which her husband had no control, and in 
which he took no interest, it should logically 
have made that property liable for her con- 
tracts, quasi contracts, and torts : but the full 
liability never existed until this year, and 
owes its origin to the first section of the M. 
W. P. Act, 1882, which provides, that a mar- 
ried woman shall be capable of “ suing and 
being sued either in contract or in tort, or 
otherwise in all respects as if she were a 
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feme sole^^^ and any damages or costs recovered 
against her shall be payable out of her sepa- 
rate property and not otherwise. 

Ante-nuptial contracts and torts. — ^Where 
a woman enters into contracts or commits torts 
dum solay her personal liability is suspended 
during coverture, but her separate estate, 
whether equitable or statutory, is liable there- 
for. 

Before the M. W. P. A. of 1870, it was necessary 
to sue first the husband and wife jointly, but if 
nothing could he recovered from the husband, then 
the plaintiff was entitled to proceed against the wife’s 
separate estate : Biscoe v. Kennedy^ 1 Bro. C. C. 18, n. 
and Chubb v. Stretch, L. R., 9 Eq. 555. That Act 
exempted husbands, who married on and after 9th 
August, 1870, from any liability for their wives’ ante- 
nuptial debts, and provided that the wife should he 
liable to he sued for, and any property belonging to 
her for her separate iSse should he liable to satisfy, 
such debts as if she had continued unmarried {sect, 
12). This section did not affect the husband’s lia- 
bility for his wife’s breach of a contract other than 
that creating a debt. It is not necessary since 1870 to 
join the husband in suing a married woman for debts 
contracted before her marriage : Williams v. Mercier, 
9 Q. Bf D. 337. As we have already stated (p. 117), 
this Act was amended in 1874, so as to make the 
husband liable to the extent of the property coming 
to him through his wife, and the liability of the wife’s 
separate estate was extended so as to include her 
ante-nuptial torts, and the breach of any contract 
made by her before marriage, {Sect, 2.) Section 13 
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'oi tlie M. W. P. Act, 1882, provides that all sums 
recovered against a wife in respect of her ante- 
nuptial debts, contracts, or torts, or for any costs relating 
thereto “ shall be payable out of her separate pro- 
perty ; and as between her and her husban<J, unless 
there be any contract between them to the contrary, 
her separate property shall be deemed to be primarily 
liable for all such debts and costs. This section also 
expressly provides that this liability shall include 
“ any sums for which she may be liable as a contribu- 
tory either before or after she has been placed on the 
list of contributories under and by virtue of the Acts 
relating to joint stock companies : ” see notes on this 
section tinder the M. W, P. Act^ 1882, and the 
authorities there cited. 

Post-nuptial contracts. — Every contract 
entered into on and after January Ist, 1883, 
by a married woman with respect to and to 
bind her separate property, is binding upon 
the separate property which she is possessed 
of or entitled to at the date of tlie contract, 
and also all separate property which she may 
thereafter acquire, and every contract made 
by her on and after that date shall be deemed 
to be a contract entered into by her with 
respect to and to bind her separate property 
unless the contrary be shown : see M,^W. P. 
Act^ 1882, sect. 1, and notes thereon.^ ])ost. 

Every contract of a married woman made 
by her before January 1st, 1883, with express 
reference to her separate estate, or which 
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from the nature of the contract itself must be 
intended to be so referred is binding upon the 
separate estate of which she was able to 
dispose at the time of entering into such con- 
tract: Wainford v. Heyl^ L. R,, 20 Eq. 321, 
324 ; Pike v. Fitzgibhon^ 17 Ch. D. 454. 

It was not till 1861 that the court laid down the 
general rule that the contracts of a married woman 
bind her separate estate. At one period it was 
thought that the only way in which a married 
woman could affect her separate estate was by in- 
struments which were supposed to be in the nature 
of the execution of a power of appointment over 
it ; so that while it was held to be bound by her 
bonds, bills, promissory notes, and other written 
instruments, it remained unaffected by her other en- 
gagements. Lord Chancellor Cottenham, in the year 
1840, showed the weakness of this theory. He says, 
in Owens v. Dickenson (1 Cr.»& Ph. 48), A written 
memorandum of agreement signed by a married 
woman cannot be an execution of a power when it 
neither refers to the pQwer nor to the subject-matter 
of the power, nor indeed in many of these cases has 
there been any power existing at all. ... If a mar- 
ried woman enters into several agreements of the 
sort, and all the parties come to have satisfaction out 
of her separate estate, they are 2)assu ; whereas 

if the instruments took effect as appointments under 
a power, they would rank according to their priorities 
of date.” The correct view of the matter is taken by 
Lord Thurlow in JSulme v. Tenant^ 1 Bro. C. G. 16. 
According to him the separate property of a mar- 
ried woman being a creature of equity, it follows 
that if she has a power of dealing with it she has the 
other power incident to j)roperty in general, viz. the 
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power of contracting debts to be paid out of it ; and 
inasmuch as her creditors have not the means at law 
of compelling payment of those debts, a court of 
equity takes upon itself to give effect to them not as 
personal liabilities, but by laying hold of the ^eparate 
property as the only means by which they can be 
satisfied.” The case of Johnson v. Gallagher (3 De 
Q-. F. & J. 494), decided by Lord Justice Turner, 
placed the law on a sound basis, and we refer to his 
judgment (pp. 508 — 523), for an exhaustive history 
of the question. Where the trustees of a married 
woman are not parties to an action to charge her 
separate estate, the judgment debt will only be 
declared a charge thereon without prejudice to any 
claim of the trustees: Collett v. Dickefison^ 11 Ch. D. 
687. In King v. Lucas (17 W. N., 159), where 
policies of assurance on the husband’s life were by a 
post-nuptial settlement assigned to ifustees upon 
trust to invest the proceeds and pay the income to the 
wife during her life for her sole and separate use, 
and so that the same should not be subject to the 
debts, control or engagements of any future husband ” 
with whom she might intermarry; Kay, J., held, that 
the absence of restriction showed an intention to give 
the wife a power of disposftion during her then 
present coverture, and a separate estate which she 
was then capable of binding. 

It is needless to give examples of cases 
where a married woman contracts expressly 
with reference to her separate estate. Where 
she has not done so expressly, the following 
rules apply. The onus of proving that a 
married woman living with her husband con- 
tracted with reference to her separate estate 
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lies upon the person seeking to make that 
estate liable for contracts made before 1st 
January, 1883. Whether she did so contract 
is for the court to decide, having regard to 
all the circumstances of each case : Johnson v. 
Gallagher^ 3 De G. F. & J. 494. As to con- 
tracts made since that date, we have seen 
that it will lie upon the married woman to 
prove that her contracts were not made witli 
respect to her separate estate, ante^ p. 209. 

The intention to bind the separate estate has been 
implied in the following cases and under the follow- 
ing circumstances : — MattJmvman^s case^ L. E., 3 Eq. 
781. In this- case a married woman having separate 
estate contracted to take shares in her own name in a 
joint stock company, which was afterwards wound 
up. The court held that, under the circumstances of 
the case, it must be presumed that the contract was 
entered into upon the credit of her separate estate, 
and as the deed of settlement of the company did not 
exclude married womeh from being shareholders so 
as to bind their separate estate, she was placed on the 
list of contributories in her own right, so as to bind 
her separate estate : see also Ex parte Liiard^ 8 W. R. 
73. The head note in Picard v. Hine (L. R., 5 Ch. 
274) is, “Where a married woman contracts a 
debt which she can only satisfy out of her separate 
estate, that estate will be made liable to the debt f ’ 
but the case itself does not justify that doctrine, as 
the married woman was living apart from her hus- 
band at the time she made the contract. A married 
woman’s separate estate has been held liable for costs 
in a matrimonial cause improperly instituted by her 
against her husband: M, v. (7., L. R., 2 P. & D. 414; 
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‘see also Millers. MilUi\ ibid. 13. Contracts made by 
a married woman living apart from her husband bind 
her separate estate : Johnson v. Gallagher^ 3 De G. 
F. & J. 494 ; Hodgson v. Williamson^ 15 Ch. D. 87 ; 
Murray Y,Barlce^ 4 Sim. 82; McHenry Y,Daviep^Jj. R., 
10 Eq. 88. Where a married woman makes contracts 
in reference to a business she carries on separately from 
her husband an intention to bind her separate estate 
would probably be presumed : Polloclds Principles of 
Contracts^ 2nd ed. 84. The separate property of a wife 
in the hands of the court has been held liable for the 
costs of the suit instituted in respect thereof : Barlee 
V. Barlee, 1 S. & S. 100. The separate estate of a 
married woman was held liable to pay a bill of ex- 
change accepted by her in payment of goods supplied 
to her for carrying on a business in which she had 
been engaged while a widow, both she and her hus- 
band telling the vendor that she was carrying on the 
business on her separate account : Symonds v. Wilkes, 
10 L. T., N. S. 153. 


The intention to bind the separate estate has not 
been implied in the following cases : — Re Pngh 
(17 Beav. 336), where the wife of a lunatic instructed 
a solicitor to act for her and h*er children in a suit to 
which she was not a party, and which did not relate 
to her separate estate ; Callow v. Howie (1 De G. & 
Sm. 531), where the solicitor of a husband and his 
wife transacted business relating to her separate 
estate; Davidson v. Wood (11 W. E. 561, 791), 
where the wife of a lunatic pledged her husband’s 
credit for necessaries. The costs of proving a married 
woman’s will exercising a power of appointment over 
a fund was held not to be a charge upon such fund : 
Adamson Y, Hammond, L. E., 3 P. & D. 141. In an 
Irish case (Burke v. Tuite, 10 Ir. Ch. Eep. 467), it 
was held that separate estate in realty cannot, by 
reason of the Statute of Frauds, be bound without 
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writing. This decision is apparently based on the 
mistaken idea that the contracts of a married woman 
are a charge upon her property. The truth is, that 
just as a man’s lands are liable to the payment of his 
debts, ^Aether contracted by writing or not, so the 
separate property in realty of a married woman is 
liable for the payment of her debts, whether the con- 
tract is in writing or not, provided they were con- 
tracted with reference thereto. 

Extent of Liability. — The separate estate of a 
married woman being bound by the contracts made 
with reference thereto, the question arises, how far 
those contracts affect the corpus of the property where 
the married woman has a limited interest only, as, for 
instance, a life estate with a power of appointment 
over the remainder. In 1861, Lord Justice Turner, 
in Johnson* r, Gallagher^ 3 De Gr., F. & J. 517, 
classified the cases on this subject as follows: — (1) 
Where the power of appointment is general by deed or 
writing or by will; (2) where jt is by will only, and the 
power has been exercised ; (8) where there has been 
a limitation in default of appointment, and the power 
has not been exercised. In cases falling under the 
third class his lordship said there could not “ be any 
reasonable doubt that the debts and engagements of 
a married woman cannot prevail against the parties 
entitled in default of appointment : ” see also Nail v. 
Ptmter, 5 Sim. 555; Pauly, Paul,, 20 Ch. D. 742, over- 
ruling Paul V. Paul, 15 Ch. D. 580. In cases falling 
under the first class, the courts have constantly held the 
corpus of the property to be subject to the debts and 
engagements of the married woman : see a late case, 
Hodgson v. Williamson, 15 Ch. D. 87. Lord Justice 
Turner considered the second class open, but Hughes 
V. Wells (9 Hare, 749) Heatley y , Thomas (15 Ves. 
596) are direct authorities in favour of its liability. 
There are other cases conflicting with this opinion. 
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Tn Vaughan v. Vanderstegen (2 Drew. 165), where 
there was a power to appoint by will only, and the 
power was exercised, V.-C. Kindersley held that the 
property appointed was not liable for the appointor’s 
debts, but see 2 Drew. 363, where the question was 
again discussed. In Blackford v. W oollcy (8 L. T. 322) , 
V .-C. Kindersley held that it was not liable to the 
payment of her separate account, not being separate 
estate. In Sha.ttock v. Shattock (L. It., 2 Eq. 182), 
real and personal property was settled on E. S., the 
wife, for life, for her separate use, then to the children 
of the marriage, then, in default of children, as E. S. 
should by deed or will appoint, and in default of ap- 
pointment as to the real estate, for E. S., her heirs 
and assigns, and as to the personal, for her next of 
kin. E. S. died without having had a child, and she 
appointed by will. Held, that the holder of a pro- 
missory note of E. S. was not entitled* to payment 
out of the appointed estate, as he was not the 
appointee. But these cases were disapproved of in The 
London Chartered Bank of Australia v. LemprihrCy 
E. K., 4 P. C. 572, which settles the general principle 
that, where property is settled upon a married woman 
for her separate use for life with remainder as she 
shall by deed or will appoint,* with remainder, in de- 
fault of appointment, to her executors or adminis- 
trators, it is an absolute settlement for her sole and 
separate use without restraint upon anticipation, and 
vests in equity the entire corpus in her for all pur- 
poses. In this case there was no question as to the 
exercise of the power of appointment ; but in Be 
Survey^ s Estate, Godfrey v. Harhen (13 Ch. J). 216) 
this point arose. There real and personal property 
were settled on a married woman for life, with a 
general power of appointment by will, with remain- 
der in default of appointment for her children or 
next of kin. She, by will, appointed the property in 
favour of her daughter, and it was held that the 
appointed property was liable to the payment of the 
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appointor’s debts, as if it were her separate property. 
The decision in The London Chartered Bank^ v. 
Lemprihre^ supra, was followed by Sir George Jessel, 
M. R., in Mayd v. Field (3 Ch. D. 587), where per- 
sonal property was settled on the wife in trust as she 
should 'by deed or will appoint, and subject thereto 
for her separate use for life, and if she survived her 
husband (which happened) for her absolutely. In 
Hodges v. Hodges (20 Ch. D. 749), a married woman 
was entitled to the income of a fund in court for her 
life for her separate use without power of anticipa- 
tion, with remainder in trust for her children, and in 
default of issue in trust for such persons as she should 
by will appoint, and in default of appointment to her 
absolutely. She had no children and was past the 
age of child-bearing, and it was held that whether 
she did or did not exercise the power of appointment, 
the fund would at her death be assets for the payment 
of her debts. By sect. 4. of M. W. P. Act, 1882, the 
execution of a general power by will by a married 
woman will have the effect of making the property 
appointed liable for her debts and other liabilities as 
if it were her separate estate. 

Post-nuptial torts. — Tlie sei^aratc property 
of a married woman is liable for all her torts 
committed on or after January 1st, 1883, 
and it is submitted that this liability will 
include not only the separate property be- 
longing* to her when the tort was committed, 
but also all her subsequently-acquired sepa- 
rate property: see M. W. P. Act, 1882, s. 1, 
and notes thereon, post. 

As to torts committed before that date the 
law is as follows : — 



wife’s rights in her own property, 217 

The separate estate of a married woman 
is liable for her fraud relating to the sepa- 
rate estate, but not for her general torts : 
Wainford v. Heyl, L. R., 20 Eq. 324. 

In Savage v. Foster (0 Mod. 35), Margaret Brown 
was tenant for life, and her daughter the defendant 
was tenant in tail in remainder of certain lands under 
a marriage settlement. At the solicitation of the 
daughter and her husband, who were aware of her 
title, the mother re-settled the property in conside- 
ration of the man'iage of another daughter upon 
herself for life, with remainder in fee to the otner 
daughter’s husband, who after the death of the 
mother sold it to the plaintiff. The defendant tried 
to set up her title against Savage^ but it was decreed 
that she should levy a fine to him to extinguish her 
rights. Although the land was not settled to her 
separate use, this case may be taken as an authority 
that the fraud of a married woman in relation to 
certain property belonging to her, is binding upon 
that property, whether separate estate or not. 

The separate estate of a married woman 
is also liable for an actual misappropriation 
by her of property, subject to the same 
settlement and the same trusts which create 
the separate estate: Wainford v. HeyL L. R., 
20 Eq. 324. 

In Clive v. Careic (1. J. & H. 199), certain pro- 
perty was settled to the separate use of the wife 
without any restraint upon anticipation. It con- 
sisted of a pearl necklace given for her separate use 
for life, with remainders over, and other jewels and 
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effects given for her separate use absolutely. The 
husband became bankrupt, and the wife first pawned 
aaid then sold the necMace. Held, that the other 
jewels and effects were liable to make good the value 
of tb^pearl necklace improperly sold by her. See 
also Brewer v. Swirles (2 Sm. & G, 219), where the 
married woman had a general power of appointment 
by deed or will over property settled to her separate 
use for life, with remainder to her next of kin in 
default of appointment. She induced the trustees to 
lend the fund on unauthorized security. Held, that 
neither she nor her appointees could recover the fund 
from the trustees. In Jones v, Higgins (L. E., 2 
Eq. 538), it was held that acquiescence by a married 
woman in a breach of trust in respect to her separate 
estate debars her from claiming it against the de- 
faulting trustees. Secus, if she were restrained from 
anticipation \Damcs v. Hodgson^ 25 Beav. 186), al- 
though arrears would be liable : Pemberton v. 

1 Dr. & Sm. 266. 

Ctuasi contracts. — The separate property 
of a married woman is liable for obliga- 
tions arising quasi ex contractu since De- 
cember 31stj 1882, but it is not liable for 
obligations arising quasi ex contractu before 
that date. 

Its non-liability arose from the fact that it was 
only liable for those of her contracts made with 
reference thereto, and a quasi contract is neither a 
true contract nor a tort. In Wright v. Chard (4 
Drew. 673), the court refused to make the separate 
estate of a married woman liable for the rents of an 
estate which she had clairned and received as her 
separate estate, under the mistaken impression that 
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it was her own estate. It was decided in Jones v. 
Harris (9 Ves. 486), that an annuity granted by a 
feme covert, and charged upon her separate estate, 
being void for want of the insertion of the clause of 
redemption in the memorial, the consideratior/lcould 
not be recovered out of her separate estate, though part 
of the money was applied to the payment of fines upon 
admission to copyholds. See also Bolton [Duke) v. 
Williams^ 4 Bro. 0. 0. 297. The M, W. P. Act, 
1882, has altered the law on this subject, and she 
may now be sued ‘‘ either in contract or in tort or 
otherwise (Sect. 1 (2).) 

Costs. — The separate estate of a married woman 
is liable for costs ordered to be paid by her. In 
Bryant v. Bull (10 Ch. 1). 153), where a married 
woman had been ordered to pay costs, and had failed 
to do so, a receiver was appointed of th(f dividends of 
stock to which she was entitled to her separate use 
for life : see also Morrell v. Cowan, 6 Ch. I). 166. 


Bankruptcy. — No married woman excej)t 
she is carrying on a trade separately from 
her husband is subject to the bankruptcy 
laws. If she is so trading, she is, in resj)ect 
of her separate property, subject to the bank- 
ruptcy laws as if she were a feme sole. M. W. 
P. Act^ 1882, sect. 1 (5); see notes thereon, 
post. • 

In Ex parte Holland (Li.Bi.yQ Ch.307), Mellish,L. J., 
expressed a doubt as to whether a married woman, 
a trader, might not be made a bankrupt ; but in Ex 
parte Jones, In re Qrissell (12 Ch. D. 484), it was 
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held that a married woman was not liable to the 
bankruptcy law even though she had separate estate, 
and had contracted engagements after her marriage, 
and that the M. P. Act, 1870, had made no 
differei«ee in this respect. In his judgment, James, 
L. J., says, that a married woman is not a debtor, 
and no proceedings in bankruptcy can be maintained 
against her. It is clear, also, that a married woman 
is not personally liable upon her contracts. She was 
not so liable before the Act of 1882 (see Durr ant v. 
Rickettsy 8 Q. B. 1). 177), and it contains no pro- 
visions altering the law on this subject. Her sepa- 
rate property is alone liable for her contracts. 


Sect. 4. — Restiuint upon Alienation. 

In Tullett V. Armstrong (1 Beav. 22), Lord 
Langdale clearly explains the reason for the 
introduction of this novel fetter upon aliena- 
tion. Sejiarate estate 5perates as a protec- 
tion to a married woman against the legal 
power over the wife’s property which is 
vested in the husband .... but the power 
of alienation remaining in the wife the sepa- 
rate estate unfettered is no protection against 
the moral influence of the husband, and 
many instances have occurred and daily occur 
in which the wife, under the persuasion or influ- 
ence of her husband, has been and is induced 
to exercise her power of alienation in his 
favour or for his benefit, and thus defeat the 
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protection intended for her. But as the 
separate estate itself owed its origin and 
support to the courts of equity it was under- 
stood that the same courts might so nj^dify 
it as to secure the protection wliich was 
intended, and accordingly it was intimated 
by Lord Thurlow, that if a gift clearly 
expressed that the sej)arate estate should be 
incapable of assignment in anticipation, or 
of alienation, that intention would bo carried 
into effect, and his lordship being of that 
opinion himself set the example in a case in 
which he personally took an interest^ and from 
that time [about 1790] it has been usual to 
introduce into wills and settlements, a clause 
giving to women real and personal estate for 
their separate use, independently of tlieir 
husbands, without power of assignment by 
way of anticipation, or of alienation, and 
such clauses, though their oj^eration . . * • is 
anomalous and irreconcileable with the ordi- 
nary legal rules affecting the limitations of 
estates and the legal incidents of property, 
have been repeatedly approved and carried 
into effect by this court.’’ 


Its effects. — A married woman may be re- 
strained from alienating her separate property, 
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and from receiving the income thereof until 
it is actually due : Pyhus v. Smithy 3 Bro. 
C. C. 340. 

In Hollands v. Burdett (12 W. E. 562), a testator 
bequeathed his residuary estate to trustees in trust 
to pay the income ‘‘ when and as the same should be 
due and received ’’ to C., a married woman, for her 
separate use, with a clause against anticipation. The 
residue consisted mainly of a bond debt, the interest 
on which was payable only yearly. Held, that only 
arrears of interest actually due and payable could be 
assigned. 

Exists only during coverture. — The re- 
straint upon alienation is annexed to the 
separate ectate, and like it has its existence 
only during coverture^ being suspended 
while the woman is discovert, although 
capable of arising upon marriage : Tullett v. 
Armstrong^ 1 Beav. 1. 

In this case a testator gave property to trustees in 
trust for his wife for life, with remainder to M. A. T., 
then a feme sole^ for life, in such manner that it should 
not be anticipated, and that no husband should have 
any control over it, M. A. T. was a feme sole at the 
death of the testator, but married in the lifetime of 
the widow. Held, that both the separate use clause 
and the restriction upon alienation became effectual 
on her marriage. In Hawkes v. Huhhack (L. E., 11 
Eq. 6), a trust for the separate use of the intended 
wife, independently of her “ intended ’’ husband with 
a restraint upon anticipation, was held to extend to 
a second marriage : see also Shafto v. Butler^ 40 
L. J., Ch. 308. 
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As separate estate only exists during 
coverture, a woman while a feme sole may 
dispose of it, although there is a restraint 
upon anticipation annexed thereto. 

In Woodmeston v. Walker (2 Russ. & M. 197), a tes- 
tator directed that an annuity should be purchased 
for the life of a single woman for her separate use 
without power of anticipation. Reversing the decision 
of the M. R., the Lord Chancellor held, that she 
being single was entitled to have at once the price to 
be paid for the annuity : see also Jones v. Salter^ 
Ibid. 208; Broxon v. Bococl\ Ibid. 210. In Neivton 
V. Reid (4 Sim. 141), a testator gave a sum of money 
for the separate use of his daughter a feme sole^ and 
declared that she should not be at liberty to sell or 
dispose of it, and if she attempted so to, do that such 
sale should be void. She married, and it was held 
that the restraint on alienation was void, there being 
no gift over. It is submitted that this decision is 
clearly wrong. If she had disposed of it before 
marriage her disposition would have been valid, but 
to hold that the validity of a restraint upon anticipa- 
tion during marriage depends^ upon a gift over is a 
startling proposition. Semhle, a single woman might 
be prevented from alienating separate estate by 
means of a clause of forfeiture, and a gift over : see 
Broivn v. Pocock, 2 Russ. & M. 211, so stated by 
Sir Edward Sugden in his argument, and Wood^ 
meston v. Walker^ Ibid. 204. 

Absolute gifts before 1883. — Where an 
absolute gift to a married woman of a fund 
producing income followed by a restraint 
upon anticipation rested in her before 1883, 
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tlie restraint upon anticipation prevented her 
from alienating the fund during coverture, 
ud queer e as to a fund not producing income : 
V. Meux^ 1 Coll. 138. 

This case was followed by Sir G. Jessel, M. R., in Re 
Ellis's Trusts (L. R., 17 Eq. 409), but as to the effect 
of a clause restraining anticipation on an absolute 
gift of a fund producing no income he declined to 
pronounce an opinion. In Re Sarel (10 Jur. (N. S.) 
876), the fund consisted of a pecuniary legacy and of 
a share of residuary personalty, which the executors 
had paid into court, and it was not to be alienable by 
the wife or her husband. As a restraint upon aliena- 
tion and a restraint upon anticipation are synonymous 
terms, V.-C, Wood had in this case virtually decidedv’ 
the point rasiged by the M. R., as he ordered that tht ^ 
fund should be retained, and the dividends only paic ^ 
to the wife during coverture, although in a casf j^ 
decided two years previously {In re Sykes' Trusts, i 
J. & H. 415), he appears to iiave been of a contrary 
opinion. In re Croughton's Trusts (8 Ch. D. 460), a 
testatrix bequeathed to a married woman by name, \ 
describing her as married, a reversionary share of a 
fund of mixed, real, and personal estate expectant on 
a life interest. The will declared that every gift 
thereby made to a married woman should be for her 
separate use, without power of anticipation, and that 
her receipts alone should be a good (Rscharge for the 
same. The tenant for life died in the lifetime of the 
testatrix, who nevertheless did not alter her will. 
The married woman’s share of the residue being 
represented by a sum of cash standing in court unin- 
vested, upon petition by the married woman to have 
the cash paid out to her upon her separate receipt, it 
was held that she was so entitled. V.-C. Bacon 
based his decision upon the direction in the will that 
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her receipts alone should be a sufficient discharge. 

“ A sufficient discharge for what he asks, and 
repKes — ‘‘ For the payment of the sum of money 
which is what her share of residue really com^ to.” 
It is submitted that the proper reply woula have 
been — “ For the payment of the income of that sum 
of money when invested.” On principle, it would 
appear that the mere accident as to whether a fund 
is represented by cash or consols, ought not to make 
any difference ; if the fund is uninvested it should be 
forthwith invested. Compare the decision with Re 
Gasl'elVs (11 Jur. (N. S.) 780, p. 228), 

where the facts were almost identical, and the decision 
was the other way. In a subsequent case {Re Benton ^ 
19 Ch. D. 277), the same judge decided differently, 
but his decision was based upon the fact that the will 
directed the trustees to convert the real and personal 
estate of the testatrix and invest the proceeds, so that 
it was really a gift of an income-producing fund, 
although the residuary estate at the time of the hear- 
ing of the special case ^consisted partly of a sum of 
cash. In a very recent case {Re Clarke’s Trusts, 21 
Ch. D. 748), the ruling in Re Ellis’s Trust, supra, was 
followed by Fry, J., as to a sum of consols, and the 
ruling in Re Croughfon’s I^uists followed as to a 
sum of cash. In Re Taber’s Estate (30 W. It. 883), 
10,000/. bequeathed to a married woman for her sepa- 
rate use without power of anticipation, or alienation, 
was paid to her on her separate receipt (V.-C, Bacon). 

Absolute gifts after 1882. — It ig sub- 
mitted that where ah absolute gift to a 
married woman, without the intervention of 
trustees, of a fund producing income, vests in 
a married woman after 1882, a restraint upon 
anticipation annexed thereto will not prevent 

E. Q 
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her alienation of the fund during coverture^ 
except, perhaps, as against purchasers, who 
take with notice of the restriction. 

Wnere an absolute gift to a married woman 
of a fund not producing income vests in a 
married woman after 1882, a restraint upon 
anticipation will not disentitle her from liav- 
ing the fund paid to her : see M, W. P. Acty 
1882, ss. 1 and 19, and notes thereony post. 

Perpetuities. — A clause restraining antici- 
pation in a gift to a class which may contain 

unborn persons is invalid: In re MichaeVs 
Trusts y 46 "L. J., Ch. 651 ; Armitage v. Coates y 
35 Beav. 1, SenibUy wliere, under a limited 
power of appointment, property is appointed 
to the separate use of a married woman, 
with a restraint upon anticipation, and such 
restraint transgresses the rule against per- 
23etuities, the restraint will be rejected, but 
the appointment will be good. 

See Fry v. Capper^ Kay, 163 — V.-C. Page Wood ; 
Re Tcagnds Settlement, L. K., 10 Eq. 564 — V.~0. 
James : Re Cunynghame’s Settlement, L. E., 11 Eq. 
324 — V .-C. Malins. 

We submit that as the restraint upon anticipation 
is admitted to be anomalous and irreconcileable with 
the ordinary legal rules affecting the limitations of 
estates, and the legal incidents of property, there is 
no reason why it should not transgress the inile 
against perpetuities, if it is necessary for the protec- 
tion of a married woman. In Bticldon v. Hay (11 
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Ch. D. 645), Sir George Jessel reluctantly followed 
the rule of Fnj v. Capper y although his judgment 
would have been to the opposite eifect in the absence 
of authority, as that rule prevents a father anoint- 
ing to his daughters, under a settlement, in ^he way 
most beneficial to them. V.-C. Hall, in Herbert v. 
Webster (15 Ch. D. 610), in a similar case decided that 
the restraint was valid, following Y.-C. Page Wood’s 
decision in Wilson v. Wilson (4 Jur., N. S. 1076). 

Creation of restraint on alienation.— No 

jiarticular form of words is necessary to create 
a restraint on alienation. 

The following cases show what expressions have 
been held to be sufficient : — “ Where, as in Miss Wat^ 
son^s casCy there is a gift or settlement of property to 
the separate use of a married woman,* &,nd it is ex- 
pressed to be without power of anticipation, it is clear 
that alienation by her is restrained: see JParlccs v. 
White, 11 Yes. 221 ; Sochett v. Wray, 4 Bro. 0. C. 483 ; 
Jackson v. Hobliouse, 2*Mer. 487.” — 1 W. & T. L. C., 
Eq. 575. A direction that the trustees are to re- 
ceive the income ‘‘ when and as often as the same 
should become due,” and to^ay it to such person as 
the married woman might from time to time appoint, 
or to permit her to receive it for her separate use, 
and that her receipts, or the receipts of any person 
to whom she might appoint the same, “after it should 
become due,” should be valid discharges for it : Field 
V. Evans, 15 Sim. 375 ; Baker v. Bradley, 7 De G. 
M. & G. 597. Whether the restraint is upon the 
power of anticipation, or of alienation, the effect is 
the same : In re Croughton^s Trusts, 8 Ch. D. 460. 
Where the income of a fund was payable to such 
persons as a married woman should by writing, but 
not by way of anticipation, appoint, and in default 
of appointment there was a gift to her separate use : 

Q 2 
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Broimi V. Barnford, 1 Ph. 620. A declaration that a 
married woman should not sell, charge, mortgage, or 
encumber real estate devised to her in fee, followed 
by another declaration that she should take it for her 
own sbie and separate use and benefit and disposal : 
Baggett v. Meux^ 1 Coll. 138 ; Steedman v. Poole, 6 
Hare, 193. Where legacies, given to married women 
for their respective sole, separate, and inalienable use 
and benefit, were paid into the court under the Trus- 
tee Eelief Act, the court refused to part with the 
money, but ordered the dividends to be paid on the 
separate receipts of the married women during cover- 
ture: Re GaskelVs Trusts, 11 Jur., N. S. 780. 

The following are examples in which the expres- 
sions used have been held not sufficient to restrain 
alienation : — A direction by a testator that certain 
stock bequealhed by his will to his wife for her sepa- 
rate use for her life, should remain during her life, 
and be (under the order of the trustees) made a duly- 
administered provision for her, and the interest given 
to her on her personal appearance and receipt, by the 
banker the trustees might appoint : la re Rosses 
Trusts, 1 Sim., N. S. 196. A direction that the wife 
is to receive separate property “ with her own hands 
from time to time,” so that her receipts alone for 
what should be actually paid into her own proper 
hands should be good discharges : Parkes v. White, 
11 Ves. 221; Acton v. White, 1 Sim. & St. 429; 
Ross V. Sharrod, 11 W. E. 356. A direction to pay 
dividends to such persons, and in such manner and 
form as'"the wife should from time to time during her 
life, notwithstanding her coverture, by any note or 
writing under her hands appoint, and in default of 
appointment, into her proper hands for her separate 
use, and after her death to her husband : Clarke v. 
Pistor, cited 3 Bro. C. C. 568 ; Pybus v. Smith, 1 
Ves. 189. A direction as to stock bequeathed to 
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the separate use of a legatee with a general power 
of appointment by deed or will, that in case an ap- 
pointment should be made by deed the same should 
not come into operation until after her death : 
under v. Yoimg^ 6 Hare, 393. 


Contracts and torts. — The contracts and 
torts of a married woman, which would other- 
wise be binding upon her separate estate, are 
not binding upon it if she be restrained from 
anticipation thereof, even after that restraint, 
by reason of the termination of the cover- 
ture, ceases to be operative : Jackson v. Iloh- 
house^ 2 Mer. 483 (1817); Roberts v. Watkins^ 
46 L. J., Q. B. 552. 

Contracts. — In Clive v. Carew (1 J. & II. 199), 
Lord Hatherley (then V.-C. Page Wood) gave 
liberty to apply upon the determination of the cover- 
ture, because, on that event happening, there might 
be a possibility of making the separate estate (which 
the defendant was restrained ff om anticipating) liable. 
This view was taken by Y.-C. Malins in Pike v. Fitz-- 
fjibhon (14 Ch. D. 837), who decided that such of the 
property of the defendant as was immediately before 
the death of the husband and at the time of the de- 
cree vested in her, including any separate property as 
to which during coverture she was restrained from 
anticipation, was liable in satisfaction of her covenant 
made during the coverture. In this case, as well as 
in Martin v. Fitzgibbon (17 Oh. D. 454), the V.-C. 
held, that after-acquired separate property is liable 
for the general engagements of a married woman. 
Both these decisions were appealed against, and the 
two appeals were heard together. The Lords Justices 
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(James, Brett, and Cotton), overruling the decision 
of the V.-O., unanimously held that the general en- 
gagements of a married woman can be enforced only 
against so much of the separate estate to which she 
was entitled, free from any restraint upon anticipa- 
tion, at the time when the engagements were entered 
into, as remains at the time when judgment was given, 
and not against separate estate to which she became 
entitled after the time of the engagements, nor against 
separate estate free from a restraint on anticipation 
to which she was entitled at the time of the engage- 
ments : see also Davies v. Ballenden^ 17 W. N. 92. If 
there is a clause against anticipation, creditors cannot 
he paid a debt beyond the arrears of interest actually 
due on the separate estate when the debt was con- 
tracted : Fitzgihhou v. Blake^ 3 Ir. Oh. E. 328. Nor 
will future income during coverture be liable for 
her breach of ‘trust in making away with other pro- 
perty under the trust: Clive v, Carea\ 1 J. & H. 199. 
Although interest for many purposes is treated as 
accruing de die m diem^ a married woman cannot 
effectually assign an apportioned part of the inte- 
rest for the current year up to the date of the assign- 
ment, but can only deal with the interest after it has 
become payable accordihg to the terms of the instru- 
ment : Di re Breftle^ 2 De G. J. & S. 79. The in- 
terest or dividends already accrued and payable are, 
of course, assignable : Clay don v. Finch^ L. E., 15 
Eq. 266. A restraint upon anticipation will not 
prevent the wife from barring the entail and acquir- 
ing the equitable fee, and so acquiring the power to 
defeat the husband’s right to curtesy by a devise of 
the estate : Cooper v. Macdonald^ 7 Ch. D. 288. A 
clause against anticipation does not exempt a married 
woman from the ordinary consequences of lapse of 
time and acquiescence : Derhishire v. Home, 3 De G. 
M, & G. 80. Where a married woman entitled to 
the income of property held on trust for her sepa- 
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rate use, with a restraint upon anticipation, joined 
with her husband in a power of attorney to receive 
or to sue for any moneys due to them, or either of 
them : it was held, that the trustee was not justi^d 
in paying the attorney the wife’s separate in;^ome : 
Kenrtck v. Wood^ L. E., 9 Eq. 833. 

Torts. — In JacJimi v. Hohhouse (2 Mer. 488), 
Lord Eldon says, “ If, where a fraud has been com- 
mitted by a married woman, the parties who have 
sustained loss by reason of the fraud are to be held 
entitled to have tlieir loss made good out of property 
settled to her separate use without power of antici- 
pation, husbands will only have to exercise their 
marital influence in such a manner as to induce the 
committal of fraudulent acts by their wives in order 
to obtain the benefit of property settled to their sepa- 
rate use without power of anticipation*, and thus 
disappoint the intention of the settlor of the pro- 
perty.” This dictum was followed in Clive v. Cnvew 

J. & II. 199, 206), where V.-C. Wood said that, 
‘‘upon the whole it is*the sounder course to adhere 
to the view taken by Lord Eldon in Jachson v. Hob- 
Jiouse^ namely, that having once sanctioned this species 
of protection to a married woman by making it im- 
possible for her in any way whatever to deal with the 
fund, the court .... must go on to hold her 
interest protected even against her own fraudulent 
acts,” and his opinion is quoted and approved in 
Arnold v. Woodhams (L. E., 16 Eq. 29) : see also 
Pemberton v. McGill, 1 Drew. & Sm. 266; Stanley v. 
Stanley^ 7 Ch. D. 589. • 

Where restraint may be set aside.— Not- 
withstanding that a married woman is re- 
strained from anticipation, the court may, if 
it thinks fit, where it appears to the court to 
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be for her benefit, by judgment or order 
made after 1881, with her consent, bind her 
interest in any property : Conveyancing Act^ 
1^1‘, Bcct, 39. 

Before this Act it was held that the court had no 
power to interfere for the purpose of enabling a 
married woman to dispose of property in regard to 
which she was restrained from anticipation, although 
to have done so would have been greatly for her 
benefit : Robinson v. Wheelwright^ 6 De G-. M. & Gr. 
535 ; Tussaiid v. Tussmul^ 9 Ch. D. 375 ; Smith v. ' 
Lucas, 18 Ch. D. 531. But where costs were incurred 
by a married woman in defending a suit by her 
husband to set aside a settlement by which an 
annuity was settled on her for her separate use with- 
out power of. anticipation, the costs were charged on 
the annuity under 23 & 24 Viet. c. 127, s. 28, not- 
withstanding the restraint : Re Keane, L. E., 12 Eq. 
115. In Skinner v. Todd (30 W. E. 267), B., a 
married woman entitled as tenant for life to the rents 
and profits of settled property for her separate use 
without power of anticipation, had by the settlement 
a power to direct repairs. Held, that the cost of 
work ordered by her in pursuance of the power was 
payable out of her interest. The separate estate, 
although accompanied by a restraint upon anticipa- 
tion, is liable for a married woman’s ante-nuptial 
debts under sect. 12 of M. W. P. Act, 1870 : Sanger w. 
Sanger, L. E., 11 Eq. 470. And where the husband has 
been joined under sect. 3 of M. W. P. Act, 1874, the 
costs of his successful defence have been also added 
to the original debt and costs gainst her : London and 
PromncM Bank v. Bogle, 7 Ch. H. 773. Sect. 39 of the 
Conveyancing Act, 1881, only applies to judgments 
or orders made after the commencement of the Act. 
Application under it must be made by summons in 
chambers and not by petition: Re LillicaWs Settlement, 
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W. N. 1882, p. 6. In Bodges v. Hodges (20 Ch. D. 
749), a married woman was entitled to the income of 
a fund in court for her life for her separate use with- 
out power of anticipation, with remainder in tj^ast 
for her children, and in default of issue, in trust for 
such persons as she should, whether covert or sole, hy 
will appoint, and in default of appointment, to herself 
absolutely. She having had no children and being 
past the age of child-bearing, and having contracted 
a number of debts, for payment of which the creditors 
were pressing her and causing her great annoyance, 
she with her husband applied to the court to exercise 
its power under this section to remove the restraint 
on anticipation, and to order part of the fund to be 
paid out to her, to enable her to pay her debts. 
Held, that whether she did or not exercise her power 
of appointment, the fund would at her death be sub- 
ject to the payment of her debts, and tlmt under the 
circumstances the restraint on anticipation ought to 
be removed, and a portion of the fund paid out to the 
applicant. The order was made upon the evidence of 
the married woman’s consent, afforded by an affidavit 
made by her in support of the application, and a 
letter written by her to her solicitors strongly urging 
them to obtain the money •for her. But, qucere, 
whether such an order ought in general to be made 
without ascertaining the consent of the married 
woman by a separate examination in the ordinary 
way. See also Tampliu v. Miller (30 W. It. 422), 
where V.-C. HaU having, under the circumstances 
of the particular case, made the order asked for, said 
he should* require very strong grounds to be pre- 
sented to him before acceding to applications under 
this section. 

Settled Estates Act, 1877; Settled Land Act, 
1882. — A restraint on anticipation does not prevent 
a married woman exercising any power under these 
Acts. 
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Divorce and judicial separation. — ^Where there 
has been a divorce or judicial separation, the woman 
divorced or separated is entitled to have paid to her, 
as '^fshe were a feme solCy a legacy bequeathed to her 
for nfer sole and separate use with a restraint upon 
anticipation : see Munt v. Glynci^, 41 L. J., Ch. 639. 
This was a case of judicial separation, and the will 
contained a direction ‘‘ that for the purpose of 
securing to her the separate enjoyment without power 
of anticipation against any husband for the time 
being, the trustee should settle the legacy in such 
manner as would carry out the said purpose.’’ 

Sect. 5. — Devolution of Separate Estate. 

A married woman may make a will of her 
separate estate without the consent of her 
husband, but any separate estate remaining 
undisposed of at her death will devolve 
according to tlie rules of the common law. 

Thus her real estate of inheritance will descend to 
her heir, subject to the husband’s rights (if any) as 
tenant by the curtesy*: Roberfi^ v. Bixwell^ 1 Atk. 
607 ; Appleton v. Roideif^ L. 11., 8 Eq. 139. Her 
chattels real belong to her husband jure niariti : 
Archer v. Lavender^ Ir. R., 9 Eq. 220. Her choses 
in possession belong to her husband jure mariti : 
Molony v. Kennedy ^ 10 Sim. 254 ; Johnstone v. Lnmh^ 
15 Sim. 308 ; Asheiv v. Booth, L. E., 17 Eq. 426. 
Her choses in action will belong to her husband 
upon his taking out administration : Broudley v. 
Fielder, 2 My. & K, 57. On the death of a married 
woman having separate property, her creditors may 
proceed for payment of their debts out of her separate 
estate liable therefor : Owens v. Dickemon, 1 Cr. & Ph. 
48; Gregory v. Lockyer, 6 Madd. '90. Pier separate 
estate is equitable assets, and therefore the executor 
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of a married woman has no right of retainer thereout : 
Re Poolers Estate^ 46 L. J., Ch. 803. But separate 
property created by the Married Women’s Property 
Act, 1882, will, it is submitted, he legal assets : ^jg^e 
M. TT. P. Acty 1882, sect. 1, and notes thereon^ post. 

Sect. 6. — Eemedies in respect of Separate 

Estate. 

Every married woman has in her own name against 
all persons whomsoever, including her husband, the 
same civil remedies and the same remedies and re- 
dress by way of criminal proceedings for the protec- 
tion and security of her own separate property, 
whether statutory or equitable, as if such property 
belonged to her as d^feme sole; but no criminal pro- 
ceeding can be taken by the mfe against the husband 
while they are living together as to or* concerning 
any property claimed by her, nor while they are 
living apart as to or concerning any act done by the 
husband while they were living together concerning 
such property, unless it* shall have been wrongfully 
taken by the husband when leaving or deserting, or 
about to leave or desert his wife : M. W. P. Act, 1882, 
sect. 12. The Act of 1870 gave similar remedies, 
but in respect only of the property made by that 
Act separate property, and that belonging to her 
before marriage which her husband by writing under 
his hand had agreed should be her separate property. 
The exception as to criminal proceedings against 
the husband was not inserted in the Act of 1870. 
Equitable separate estate being created by equity 
was protected by equitable remedies, and after 
the Common Law Procedure Act, 1857, was also 
to a certain degree protected in law. Thus, in 
Allen v. Walker (L. R., 5 Exch. 187), a married 
woman alone made a 'lease of her separate pro- 
perty to the defendant, who entered under the 
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lease. The husband then brought an action for 
trespass, conversion, and assault arising out of such 
entry. Judgment was given for the defendant. As 
in^^^equity, the husband had no more right than a 
mere stranger to interfere with the wife’s lessee, 
the court “entertained no doubt that a court of 
equity would grant a perpetual injunction against 
the plaintiff’s entering upon or continuing to occupy 
land the separate property of his wife,” and also in 
regard to such an assault, that if at law the husband 
had recovered judgment, equity would interfere to 
prevent him reaping the fruits of such judgment. 
See also Duncan v, Cashln (L. E., 10 C. P. 554), 
where it was held, on an interpleader summons, that 
the court would protect the separate property of the 
wife, and directed the sheriff to withdraw where he had 
seized furniture bought by her out of the savings of 
her separat'e estate. A fortiori a wife’s separate 
property would be protected in any court since the 
Judicature Acts. It was generally by means of 
injunctions that equity protected separate estate. 
Thus a husband would be restrained from alienating 
or interfering with his wife’s separate estate : Green 
V. Green, 5 Hare, 400, n. ; Wood v. Wood, 19 W. E. 
1049. In the latter case a husband by a post-nuptial 
deed settled a house and business (including an hotel) 
to the separate use of his wife, to be managed by her 
for the benefit of herself as if she were a feme sole. 
An injunction was granted to restrain him from in any 
way interfering with the business, and even from en- 
tering the house. Equity will also protect by injunc- 
tion the wife’s separate property from her husband’s 
creditors : Neivlands v. Paynter, 4 M. & C. 408. 

Costs. — A bill filed to deprive a married woman 
of her separate estate being dismissed, costs were 
given to both husband and wife, who had joined in 
their defence : Kevan v. Crawford, 6 Ch. D. 29. 
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PARAPHERNALIA. 

Definition. — The paraphernalia of the wife 
include such apparel and ornaments as are 
suitable to the wife’s condition in life, such 
as pearls, rings, <&;c., to be worn as orna- 
ments only, excluding the jewellery to which 
she is entitled as her separate property {ante^ 
p. 195): Graham v. Londonderry^ 8 Atk. 393.. 

Old family jewels are not included unless they 
have been given or bequeathed to the wife {Jervoise 
V. Jervoise, 17 Beav. 566), but jewels and chamber- 
plate bought out of pin-money are considered to be 
so given : Offley v. Offley^ Free. Ch. 26. 

Disposition. — The husband may dispose of 
his wife’s paraphernalia during his lifetime, 
but he cannot dispose of it by his will; nor 
can the wife dispose of her paraphernalia 
during her husband’s lifetime. 

In Graham v. Londonderry {supra) ^ L. C. Ilard- 
wicke decided that whatever jewels [not bein^ her 
separate estate] a wife wears for the ornament of her 
person, the husband may alien in his lifetime ; but if 
the husband does not sell her paraphepialia, but only 
pledges it, and leaves a sufficient estate to redeem 
the pledge, she is entitled to have it redeemed : 
Tipping v. Tipping (1 P. Wms. 729) is a very early and 
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important decision (1721), that a husband cannot 
bequeath his wife’s paraphernalia. See also Seymore 
V. Tresilian, 3 Atk. 358 ; Northey v. Northey, 2 Atk. 
Tvj Marshall v. Blew^ Ibid. 217. These cases over- 
rule the case of Clarges v. Albemarle (2 Vem. 244), 
which decided that the husband could bequeath his 
wife’s paraphernalia. 

How defeated. — The wife’s right to her 
paraphernalia (except wearing apparel) may 
be barred by her liusband’s debts : Townshend 
V. Windham^ 2 Ves. sen. 1. 

Lord Hnrdwicke, in this case, says : “As to the 
paraphernalia, the rule of law is, that where the hus- 
oand dies indebted, the wife is not entitled thereto. 
In Croke Car. there is a ease that the wife was 
entitled only to one gown.” See also Ridoiit v. E, 
of Plymouth^ 2 Atk. 104; Parker v. Harvey^ 4 Bro. 
P. C. 604 ; and Willson v. Pacl\ Prec. Ch. 295. 
The wife is, however, entitled to marshal against all 
the other assets, both real and personal, except, per- 
haps, lands specifically devised, so that, if such assets 
are sufficient to pay his debts in full, she will not 
lose her paraphernalia. Thus she can marshal 
against: — General personal estate undisposed of by 
the will. Peal estates expressly devised, in trust to 
pay debts: Incledon Y. Northcofe^ 3 Atk. 438; Boyntun 
V. Boyntun y 1 Cox, 106. Real estate descended to the 
heir \^Snelson v. Corhety 3 Atk. 369. Real or personal 
estate devised or bequeathed subject to payment of 
debts. General pecuniary legacies, and specific be- 
quests not chared with payment of debts : Tipping 
V. Tippingy 1 P. Wms. 729. As to specific de- 
vises not charged with payment of debts, there 
is a conflict of authorities. Lord Hardwicke, in 
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Prohert v. Clifford (2 P. Wins. 544, note), refused to 
establish a precedent in favour of the wife as against 
specific devisees; but Sir John Trevor, M. K., in 
Tynt V. Tyut (2 P. Wms. 542) decided in her faypur. 
The late Mr. Joshua Williams was of opinion that 
since the statute 3 & 4 Will. 4, c. 104, a widow is 
entitled to be paid out of any part of her husband’s 
estate ; and, therefore, that even if there was, prior 
to that statute, an exception, it no longer existed : 
Williams^ Real Assets, 118. 


The wife’s right to her paraphernalia may 
also be barred by a settlement before mar- 
riage. 

Thus, where by marriage articles a woman agrees 
to have no part of the husband’s personal estate but 
what her husband should bequeath to her by will, 
she is barred of her paraphernalia : Cholrnely v. 
Cholmely, 2 Vern. 82. Where, also, by marriage 
articles land is settled bn intended wife for Hfe in 
bar and satisfaction of her dower and thirds and all 
other parts of the real and personal effects of her 
intended husband: Read v. Sae/l, 2 Atk. 642. 
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PIN-MONEY. 

Definition. — Pin-money is a sum allowed 
the wife by the husband for her ordinary 
personal expenses, to save her the trouble of 
a constant recurrence to her husband upon 
every occasion of a milliner’s bill, &c. It is 
intended for the wife’s expenditure on her 
person, to meet her personal expenses, and to 
deck her person suitably to her husband’s 
dignity, that is, suitably to the rank and 
station of his wife : Howard v. Dighj^ 8 Bligh, 
N. E. 224. 

In the above case, the Lord Chancellor goes on to 
say, ‘‘Now the purpose is not the purpose of the wife 
alone, it is for the establishment ; it is for the joint 
concern; it is for the maintenance of the common 
dignity ; it is for the support of that family whose 
brightest ornament, very probably, is the wife.’’ See 
also JodrellY. Jodrell (9 Beav. 45), where it was held 
that there is annexed to the wife’s pin-money an 
implied duty of applying it towards her personal 
dress, decoration and ornament. In Howard v. Dighy, 
siqyra, F., upon her marriage with 0. (afterwards 
Duke of Norfolk), was entitled to 1,000/. a year 
pin-money. She was insane from 1782 to 1815, the 
time of her husband’s death, and pin-money had not 
been paid. It was held that she had no claim to it. 
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Arrears. — A wife is not entitled to claim 
arrears of pin-money for more than one year. 

See Anton v. Aston^ 1 Ves. sen. 267 ; Tonmshen^^/\, 
Wyndham, 2 Ves. sen. 1 ; PeacocJi v. Monk, Ibid. 190 ; 
Offley V. Offlcy^ Free. Ch. 26 ; Warwick v. Edwards^ 

1 Eq. Abr. 140 ; Cornwall v. Mountaguc^ 1 Eq. Abr. 
66. Where, however, the wife was entitled to 300/. a 
year pin-money, and for years she had only received 
200/., but her husband had promised that she should 
have it at last, she was held entitled to all the 
arrears : Ridoitt v. Lewk^ 1 Atk. 269. Where the 
husband finds his wife in clothes and necessaries, she 
will not be entitled to any arrears of pin-money not 
paid during such time : Foicler v. Fowler^ 3 P. W. 353 ; 
Thomas v. Bcnnet^ 2 P. W. 341 ; Foxcell v. Hankey^ 

2 P. W. 82. In Foss v. Foss (15 Ir. Ch. 215), it was 
held that more than a year’s arreai%* might be 
recovered where there had been a receiver over the 
property liable to pay it, and also by a purchaser for 
valuable consideration of the pin-money, but in this 
case, as to arrears, separate estate and pin-money 
appear to have been regarded as the same, which is 
clearly wrong. 

• 

The legal personal representatives of a 

deceased wife have no claim to arrears of 

pin-money, not even to such arrears as she 

would have been entitled to : Howard v. Dighj^ 

8 Bligh, 251, 261, 267. 

* 

Disposition. — A wife may dispose of the 
savings from her pin-money as separate 
•estate : Herhert v. Herbert j Milles v. WiJces^ 
1 Eq. Abr. 66. 

E. 


R 
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Settlements. — In settlements where the 
property is small and the husband and wife 
are living together, and the case is not one 
of contempt, it is not usual to settle any 
money on the wife for her separate use by 
way of pin-money : Harpiir v. Ball^ 8 Ir. Eq. R. 
404, where the court refused to make such 
a settlement out of a sum of 1,400/. 

Subject to property tax. — Pin-money is 
subject to property tax (^Ball v. Couth ^ 1 Ves. 
& B. 292), where it was also held not to be 
liable to 46ductions for alimony, as it is clear 
of maintenance. 


Dm 
pin-iL 
time ot 
been paiu^ 
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EQUITY TO A SETTLEMENT 

It has been already stated that a wife’s legal 
choses in action do not become the jDroperty 
of her husband until he has reduced them 
into possession by receiving them, or recover- 
ing them by action. If a husband has to seek 
the assistance of a Court of Equity in order 
to reduce his wife’s equitable choses in action 
into possession, her equity to a settlement 
arises, as the court, acting upon th*e principle 
that he who seeks equity must do equity,” 
will refuse to order payment of the fund to 
him, unless he will *make a settlement upon 
her tliereout, or unless some good reason 
exists why it should n©t be made. The 
doctrine of the wife’s equity to a settlement 
will gradually become obsolete, as it only 
arises where the husband claims in right of 
his wife, and he will not now have any rights 
in his wife’s choses in action, her ti^le to 
which may accrue on or after January Ist^ 
1883. 

Definition. — An equity to a settlement may 
be defined as the right of a wife to a settle- 

R 2 
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merit upon herself and her children out of her 
unsettled equitable choses in action, which 
she may assert for herself as plaintiff, or 
against her husband or his assignees seeking 
to reduce them into possession through the 
instrumentality of a Court of Equity : Milne?' 
V. Cohne?'^ 2 P. Wins. 639. 

The wife can assert her equity to a settlement 
against the husband’s trustee in bankruptcy and his 
assignees for valuable consideration, and ci fortiori 
against volunteers claiming through him : Omell v. 
iProhert, 2 Ves. 680 ; Tidd v. Lister^ 3 De G. M. & G. 
857, and Buncombe v. Greenacres 28 Beav. 472. An 
exception is made with regard to a life interest 
belonging to' her, if she is living with her husband 
and he is neither bankrupt nor insolvent : Vaughan v. 
Buck, 13 Sim, 404; FMiott v. Cordell, 5 Madd. 149. 
Also with regard to a life interest assigned for valuable 
consideration by the husband, or by the husband and 
wife while living together, and prior to his bankruptcy 
or insolvency : Elliott v. Cordell, 5 Madd. 149 ; 
Jewson V. Mouhon, 2 Ack. 417. But the wife’s right 
will prevail, in respect of a life interest, against the 
husband’s trustee in bankruptcy : Lu7nh v. Milncs, 5 
Ves. 517 ; Squires v. Ashford, 23 Beav. 132. It is 
obvious that if the wife’s equity to a settlement 
could be defeated by her husband’s assignment for 
value, the right would be of little value. In Macaulay 
V. Philips (4 Ves. 19), Lord Alvanley remarked, “It 
would be whimsical then, that the assignment by the 
husband for valuable consideration should put the 
assignee in equity in a better position than the 
husband himself is at law. The guard of this court 
upon the wife’s interest would be very singular if the 
Jiusband, not being entitled at law, might assign it 
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for valuable consideration to another person, who 
would be entitled in equity.” See also Sir William 
Grant’s observations in Wright v. Morley^ 11 Ves. 12. 

Property affected. — Where the property, 
though in its nature legal, becomes, from 
collateral circumstances, the subject of a suit 
in equity, it has been held, in certain cases, 
that the wife’s right to a provision out of it 
will attach. 

In Sturgis v. Champneys (5 My. & Cr. 97), the 
plaintiff, as the assignee of an insolvent debtor, whose 
wife was entitled for her life to real property, came 
into equity to enforce her title to the rents during the 
joint lives of the husband and wife, in* consequence 
of the legal estate being outstanding in mortgagees. 
Upon the application of the wife, a settlement upon 
her out of the income^ of the estate was directed by 
Lord Chancellor Cottenham. This decision was 
followed by V.-O. Stuart in Barnes v. Bohinson (9 
Jur. (N. S.) 245), and also in Neivman v. Wilson^ 31 
Beav. 34. In Hanson v. Kectting (4 Hare, 1), a hus- 
band and wife assigned by way of mortgage the 
equitable interest of the husband in right of his wife 
in a term of years. The mortgagee applied to equity 
for a foreclosure and assignment of the term as 
against the husband and wife and the trustees of the 
legal estate. Held, that the wife was entitled to a 
provision for her life by way of settlement out of the 
mortgaged premises. Wortham v. Pemberton (1 De 
G. & Sm. 644) carries this doctrine much further. It 
decided (1) that a wife was entitled to a settlement 
out of an estate of which she was tenant in tail in 
possession where the legal estate was vested in trus- 
tees for a term of years to secure a jointure, and (2) 
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on the authority of Elihank v. Montolieu (5 Ves. 737), 
that the wife could as plaintiff assert her right to a 
settlement. It was held, that the settlement could 
n(^ be made beyond the jointure term. In Gleaves 
V. Paine (1 De G. J. & Sm. 87), Lord Westbury in- 
timated that had not the case of Sturgis v. Champneys 
been decided so long ago he should not have been 
disposed to follow it, and that it ought not to be ex- 
tended. It has been decided, that where a husband 
mortgages leaseholds which he possesses in right of 
his wife, and the mortgagee brings an action for fore- 
closure, the wife has no equity to a settlement : Hill 
V. Edmomh^ 5 De G. & S. 603 ; Hatchell v. Eggleso^ 

1 Ir. Ch. Eep. 215. By a separation deed between 
husband and wife, a party indebted to the wife for a 
sum secured by his promissory note covenanted to 
hold it on the trusts of the deed. Held, that it be- 
came subject'* to the wife’s equity to a settlement: 
Ruffles V. Alston^ L. E., 19 Eq. 539. 

The wife’s equity to a settlement includes 
all unsettled property to which she is en- 
titledj whether it vest in her in interest be- 
fore or after marriage : Barrow v. Barrow^ 
18 Beav. 529 ; Brooke v. Hickes^ 12 W. R. 703. 

It attaches only on what the husband takes 
in right of the wife, and not to what the 
wife takes in her own right. 

On •this ground Lord Justice Turner refused to 
make a settlement upon a wife out of trust moneys to 
be laid out in the purchase of lands to be settled upon 
her as equitable tenant in tail: Life Association of 
Scotland v. Siddal^ 3 De G. F. & J. 271. In another 
case, a testator devised real estate upon trust after the 
death of E. by sale or mortgage to raise and pay a 
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debt due to A., and subject thereto for A. and others 
as tenants in common in fee. A. held the title deeds 
by way of equitable mortgage, and her husband 
deposited them with her bankers, and by deed assigr^d 
the debt to them as a security for it. Subsequently 
by deed acknowledged A. and her husband conveyed 
her interest under the will, and the debt to the same 
bankers. The real estate was sold and money paid 
into court. Held, that the wife had no equity to a 
settlement : Cooke v. Williams^ 11 W. E. 504. 
Where the husband and wife are entitled to a fund 
or to an annuity as tenants by entireties a wife 
has no equity to a settlement out of the income of 
the fund or out of the annuity during their joint 
lives : Atcliemn v. Atcliemn^ 11 Beav. 485 ; Ward v. 
Ward, 14 Ch. D. 506. And in He Bryan (14 Ch. D. 
516), it was held that a married woman has no equity 
to a settlement out of property given tether and her 
husband during their joint lives and the life of the 
survivor of them. 


The wife’s equity to a settlement is at- 
tached by the court to the right to receive 
the property, and is not an obligation fas- 
tened upon the property itself: Oslorn v. 
Morgan^ 9 Hare, 432. 

If, therefore, the husband obtains payment of a 
wife’s equitable chose in action without the aid of 
a court of equity, e. g, where a trustee pays Aim a 
legacy bequeathed to his wife, she has no equity to 
a settlement, as the receipt of the husband is a good 
discharge for the trustee. It is clear, also, that a 
married woman cannot have an equity to a settle- 
ment out of her reversionary interests so long as they 
remain reversionary : Osborn v. Morgan, 9 Hare, 432. 
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See also "Pickard v. Roberts^ 3 Mad. 384 ; Woollands 
Croicchei\ 12 Ves. 174; Sperlwg v. Rochfort^ 8 Ves.. 
164 ; Box V. Box^ 2 C. & L. 605. 

A trustee is always justified in refusing to 
pay over the wife’s fund to the husband, even 
at her request, and in paying it into court so 
as to afford her an opportunity of asserting 
her equity to a settlement, and ho will be 
entitled to his costs as between solicitor and 
client as of course, unless his conduct is 
simply vexatious or capricious: Re Bwan^, 
2 H. & M. 84 ; In re Bendy 8lie^ 3 Jur., N. S. 
727. 

In Per fold v. Bouch (4 Hare, 271), it was held 
the trustee was not justified, as two-thirds of the 
fund had already been settled^ on the wife. 

How asserted. — In all cases wdiere the 
wife can obtain a settlement as defendant she 
can equally obtain it as plaintiff or petitioner. 

Eubank (Lady) v. MontoUcu^ 5 Ves. 737 (where 
the wife asserted her claim to a share of the per- 
sonal estate as one of the next of kin of an intes- 
tate) ; Steed v. Galley^ 2 My. & K, 52 (where the- 
husband was of unsound mind, and the court, in 
consideration of the poverty of the parties, made an. 
order on the petition of the wife that the dividends, 
should be paid to her for her life). See also Wortham 
v. Pemberton, 1 Do G. & Sm. 644. In Re Robinson 
(12 Oh. D. 188), it was decided that a married 
woman entitled to a residuary share in an estate, asr 
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to which an ordinary administration judgment has 
been made, may by petition, pending the accounts 
and inquiries, and before further consideration,, 
enforce her equity to a settlement. ^ 

Children. — Where the husband has agreed 
to make a settlement, or a settlement has 
been decreed, the children may, in the event 
of the wife dying before execution thereof 
without having waived her right, commence 
an action to enforce the contract or decree. 
In no other circumstances can the children 
assert a right to have the settlement exe- 
cuted. 

Wallace v. AuJdjo^ 2 Drew. & Sm. 21G ; , Murraif 
V. Lord Elihank, 13 Ves. 1 ; Do la Garde v. Lem- 
prierey 6 Beav. 344; JJoyd v. WillmnSy 1 Madd. 
450 ; Rowe v. Jackson] Dick. 604 ; Lloyd v. Mason y 
5 Hare, 149 ; Groves v. PerkinSy 6 Sim. 584. 

Wife’s misconduct. — The wife’s miscon- 
duct does not of itself exclude her equity to 
a settlement, and d fortiori it is not excluded 
where the husband is also culpable. 

In Ball V. Montgomery (2 Ves. 191), it was held 
that, although the wife was living in adultety, yet, 
as the husband did not maintain her, he was not 
entitled to all the fund. See also Carr v. EastahrookCy 
4 Ves. 146 ; Re Le will's Trusty 20 Beav. 378 ; 
Greedy v. Lavender y 13 Beav. 62 ; Ball v, CouttSy 
1 V. & B. 292; Barrow v. Barrow y 18 Beav. 529 ; 
Duncan v. Campbelly 12 Sim. 616. 
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How defeated. — The wife’s equity to a 
settlement may be defeated by a transfer of 
tike fund to the husband or his assignee ; by 
an adequate settlement having been made on 
the wife ; by agreement ; or by fraud. 

Transfer of Fund. — In Murray v. Lord EUhank 
(10 Ves. 84), Lord Eldon said, ‘‘ Previously to a bill 
a trustee who has the wife’s property, real or personal, 
may pay the rents and profits, and may hand over the 
personal estate to the husband,” but not after a bill 
filed. In Knight v. Knight (L. E., 18 Eq. 487), a testa- 
trix gave the residue of her estate to three sisters and 
one brother equally, and appointed the husband of one 
of the sisters her sole executor. A large balance 
was due to the estate by him, which he was unable 
to pay, and which exceeded his wife’s share. Held, 
as he was therefore not entitled to receive anything 
in right of his wife, she had no equity to a settlement. 
A wife has no equity to a settlement out of arrears of 
past income of real or leasehold property which the 
husband has assigned to an assignee for value : 
Be Carr'^s Trusts, L. E/, 12 Eq. 609 

Adequate Settlement. — See Be Ershme’s Trusts, 
1 K. & J. 302. Thus, where 22,0007 consols 
were already settled on wife and children, the 
court refused to settle a further sum of 2,0007 : 
Spicer v. Spicer, 24 Beav. 365. In another case 
the wife was possessed of an income of 1,7007 
a-year. She had settled 3007 on her husband on 
condition they lived apart. No blame attached to 
him, and on his marriage ho had given up an ap- 
pointment worth 3007 a-year. Under these circum- 
stances the court refused to settle any part of a fund 
of 6,0007 which had devolved upon her as one of the 
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next of kin of an intestate : Giacometti v. PMgerSy 
L. E., 8 Ch. 338. 

Agreement. — Even in tlie absence of an adequate 
settlement the wife cannot assert her equity if the 
marriage settlement either expressly excludes it or 
clearly imports the intention to exclude it : Carr v. 
Taylor, 10 Ves. 574. 

Fraud. — Re LusJi's Trusts, L. E., 4 Ch. 591. 
In this case, a woman two months after marriage 
wrote a paper purporting to give her husband, in 
consideration of the marriage, her reversionary in- 
terest in a trust fund. She intentionally dated the 
paper before the time of the marriage, and signed 
it in her maiden name. Her husband assigned the 
reversionary interest for value. Held, on appeal, 
that she had been guilty of a fraud which prevented 
her claiming her equity to a settleme^ as against 
the purchaser. She commenced the acts constituting 
the fraud under the coercion of her husband, but 
continued and completed them in the absence of 
such coercion. 

Debts. — Before the 9th of August, 1870, the 
wife’s equity to a settlement was defeated if her 
debts on marriage exceeded the amount of the fund : 
Bonner v. Bonner, 17 Beav. 86; Barnard v. Ford, 
L. E., 4 Ch. 247. 

Waiver, — The wife may waive her equity 
to a settlement by her consent, given in open 
court, to the receij^t of the fund by the hus- 
band : Beaumont v. Carter^ 32 Beav. 586. 

But no person connected with the husband ought to 
be present when the consent is taken : In re Bendyslie, 
3 Jur., N. S. 727. A wife may waive her right 
even after the decree cflc* contract at any time until 
the settlement is completed: Wallace v. Auldjo, 2 
Dr. & S. 216 ; Hodgens v. Hodgens, 11 Bligh, N, S. 
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62 ; Tanner v. Taylor^ 2 R. & M. 190. But under 
peculiar circumstances waiver by the wife has not 
been permitted, c. where the husband had been 
committed to prison for marrying a ward of court, 
and was released upon his undertaking to make a 
settlement upon her : Stac1q)oJG v. Beaumont^ 3 Ves. 
89. The consent of the wife cannot be taken if 
she is under age : Btuhhfi v. Sargon, 2 Beav. 496 ; 
Abraham v. Neivcomhe^ 12 Sim. 566 ; Shipway v. 
Bally 16 Oh. D. 376. But the marriage of a 
ward of court during her infancy, without the 
sanction of the court, and without any settlement, 
does not prevent her consent being taken after 
she comes of age : Bennett v. Biddles, 10 Jur. 534. 
Waiver by the wife will not be permitted until the 
amount of the fund has been ascertained : Edmonds 
V. Townsend, 1 Anstr. 93 ; Sperling v. Boehford, 8 
Ves. 164, 1^. But in Packer v. Packer (1 Coll. 92), 
waiver was permitted although the fund was liable 
to a deduction for costs untaxed. The waiver may 
be withdrawn before the transfer of the fund to 
the husband has been completed : Penfold v. Mould, 
L. R., 4 Eq. 562. It may also be withdrawn when it 
has been given in ignorance of its effect ; see Watson 
V. Marshall (17 Beav, 363), where the court did not 
know the husband was insolvent, and the wife had 
forgotten it (the insolvency having occurred eighteen 
years before), and was ignorant of its effect. If the 
husband is bankrupt a wife cannot waive her right to 
a settlement, so that his trustee in bankruptcy may 
get the fund, but she may waive it in favour of his 
assignee for value : Barker v. Lea, 6 Madd. 330 ; 
Whittem v. Sawyer, 1 Beav. 593. 

Mode of obtaining payment The usual 

mode of obtaining payment of the fund is 
upon petition, and where the whole fund is 
to be paid to the husband an atfidarit that 
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the fund is not settled is not sufficient. It 
must be shown either that there is no settle- 
ment or what is the nature of the settlement; 
Britten v. Britten^ 9 Beav. 143. 

For the nature of the evidence required, see 
Woodward v. P ratty 1 j. B., 16 Eq. 127, and WllJiirmn 
V, Schneidery L. B., 9 Eq. 423. But where the fund is 
less than 200/. the court will not put the parties to the 
expense of a petition, although it must still be proved 
that there was no settlement : Elworthy v. Wickdeady 
1 J. & W. 69 ; Hedges v. ClarliCy 1 De G*. & S. 354. 
Even an affidavit as to no settlement was dispensed 
with where the fund was divisible into shares of less 
than 10/. each: Veal v. Veal, L. B., 4 Eq. 115. 

Amount settled. — The amount’ that will 
be settled is at the discretion of the court, 
and will depend upon the particular circum- 
stances of each case — ^for example, w’hether 
or not there has been an adequate settlement 
upon the wife, the misconduct of the hus- 
band, &c. : Barroio v. Barrow^ 18 Beav. 529 ; 
Scott V. SioaBliett^ 3 Mac. & Gr. 599. 

Under ordinary circumstances a moiety will be 
settled : lie Merrunan\s Trudy 10 W. B. 334 ; Spirett 
V. Willowsy L.B., 1 Ch. 520; Re SuggitTs Trusts, L.B., 
3 Ch. 215 ; Be Grovers Trusts, 3 Giff. 575, 583t No 
distinction will be made between a life interest or an 
absolute interest as to the amount to be settled: 
Taunton v. Morris, 8 Ch. D. 453 ; 11 Ch. D. 779. 

The whole of the fund, or its income, has been 
settled under the following circumstances and in the 
following cases Where the husband by his cruelty 
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has compelled the wife to separate from him: Oxen den 
V, Oxenden^ 2 Vem. 493 ; NichoU v. Danvers^ 2 Vern. 
671 ; Williams v. Callow, 2 Vern. 752 (the whole of 
the interest of a fund) ; Eedes v. Eedes, 11 Sim. 569. 
Where the husband was insolvent or bankrupt : Brett 
V. Oreemvell, 3 Y. & C. Exch. 230 ; Beresford ^.Hobson, 
1 Madd. 362 (a fund of 2,500/., although wife had 
a separate income of 200/. a year) ; Duncomhe v. Green- 
acre, 29 Beav. 578 (the whole of the fund settled, 
excluding husband’s mortgagees) ; Kccher v. Sturgis, 
22 Beav. 588 (the whole of life interest, the bankrupt 
husband having been guilty of cruelty towards his 
wife) ; Be Hooper'' s Trusts, 6 W. B. 824 ; Gardner v. 
Marshall, 14 Sim. 575 (wife unprovided for, and hus- 
band had received large sums from her family) ; Scott 
V, Spasliett, 3 M. & G-. 599 (the whole of the fund^ 
excluding husband’s assignee for valuable considera- 
tion, there having been no settlement, and husband 
having already received the wife’s property to double 
the value of the fund) ; In re Kincaid, 1 Dr. 326 (in this 
case the fund was under 200/.) ; Nicholson v. Carline, 
22 W. 11. 819 ; Smith v. Smith, 3 Giif . 121 (husband was 
a partner in a bankrupt firm indebted to testatrix in 
a sum largely exceeding 13,000/. — 13,000/. settled) ; 
Dunhley v. Bunhley, 2 De Gr. M. & G. 390 (a fund of 
10,000*/. settled) ; Conington v. Gilliatt, 25 W. B. 69 ; 
Re Cutler, 14 Beav. 220 ; Squires v. Ashford, 23 
Beav. 132 (the whole income — 72/. — of life interest, 
although wife was living with husband and was re- 
ceiving a further income of 42/. — this settlement was 
against his assignees in bankruptcy) ; Taunton v. 
Morris, 8 Ch. D. 453, and 11 Ch. D. 779 (husband 
insolvent fifteen years previously; estate paid no 
dividend; whole of life interest, 500/., settled on 
wife). Where the husband deserted his wife and 
made no provision for her maintenance : Gilchrist v. 
Cator, 1 De G. & S. 188 (tte husband also treated 
his wife cruelly) ; Be Ford, 32 Beav. 621 ; Bishton v. 
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Cohh^ 9 Sim. 615. A woman is not deserted when 
her husband leaves her in the course of his duty (as 
a soldier ordered abroad) and she refuses to accom- 
pany him : Bullock v. Menzm, 4 Yes. 798. Upon 
the husband and wife living together again, the sepa- 
rate allowance settled upon the wife may lapse (see 
Head V. Head^ 3 Atk. 295), and the husband may 
thereafter entitle himself to apply to have the order 
varied. Where the husband had married his wife 
for the sake of her money, and there had been a 
divorce, d mcma ct thoro^ on account of his adultery : 
Barr 010 v. Barroic, 5 De Gr, M. & Gr. 782 (the 
income of a fund of 10,000/. settled). Inability of 
husband, by reason of poverty, to maintain his wife : 
In re CordweWs Bstafe, 20 Eq. 644 (here the hus- 
band was only receiving 12.s. a week, and had a 
wife and six children). Where a husband has re- 
ceived and spent property belonging to his wife and 
a very small fund remains, having regard to the 
requirements of herself and children, and she becomes 
entitled to further property : Be Merrunan’s Trust, 
10 W. E. 334. Where a separation has taken place 
between husband and wife without misconduct on 
the part of either, but by reason of ill health of wife, 
and the husband does not contribute to her support : 
Oroxton v. May, 18 W. R. .375. Where the wife 
eloped with her intended husband, and prior to the 
marriage was made a ward of court, the marriage 
being disapproved of by her friends : Like v. Beres- 
ford, 3 Yes. 506, in this case the husband had 
assigned the fund for valuable consideration, in order 
to provide necessaries for himself and wife. Where 
the fund is small : In re TuhVs Estate, 8 W. E. 270 
(fund under 200/.) ; Ward v. Yates, 1 Dr. & Sm. 80 
(fund about 240/. ; husband had been bankrupt, and 
had received large amounts in right of his wife). At 
one time it was considered that 200/. was the lowest 
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sum liable to the wife’s equity [Foden v. Finney^ 4 
Russ. 428) , but that doctrine is now exploded : Re 
14 Beav. 220. 

^Less than the whole, but more than a moiety, 
has been settled in the following cases: — Three- 
fourths where the husband, without sufficient cause, 
separated from his wife leaving her unprovided for : 
Coster V. Coster^ 9 Sim. 597. Three-fourths also in 
Spirctt V. Willows (L. R., 1 Ch. 520) ; and in Walker’^, 
Drury (17 Beav. 482), as against assignee for value. 
Three-fifths in Napier v. Napier (1 Dr. & War. 407). 
Two -thirds in Suggitfs Trusts^ L. R., 3 Ch. 215 ; 
Carter v. Taggart^ 5 De Gr. & S. 49 ; Vaughan v. 
Duck, 1 Sim. (N. S.) 284. 

In Milner v. Colnier (2 P. Wms. G39), about a 
third was settled. In Aubrey v. Brown (4 W. R. 
425), only 950/. out of 1,200/. was settled, although 
husl3and had deserted his wife, was insolvent, and 
was living in adultery. His assignees for value took 
the remaining 250/. 

Porm of settlement.— The usual form of 
settlement gives the income of the fund to the 
wife for her life for her separate use, without 
power of anticipation, with power to her to 
appoint by will amongst her children, and in 
default of appointment the corpus to be divi- 
sible in equal shares among such of them, who 
being a son or sons shall attain twenty-one, 
or being a daughter or daughters shall attain 
that age or marry, with benefit of survivor- 
ship, with ultimate remainder to the husband 
with the usual powers of maintenance, accu- 
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miilationj and advancement: Carter v. Tag- 
^arty 1 Do Gr. M. & Gr. 286. 

In Oliver v. Oliver (10 Ch. D. 765), Fry, J., lieicT 
that the settlement ought to contain a power for 
wife alone to appoint by deed or will among children. 
The court will not interfere with husband’s ultimate 
right in default of children if he survives his wife : 
see also WaUh v. Wason, L. K., 8 Ch. 482 ; and 
lie Noa1ie\'i Will, 28 W. It. 762. Sir George Jessel, 
M. R., has approved, in the absence of any special 
circumstances, such as bankruptcy, or misconduct, or 
desertion by the liusband, and where he assents to 
the whole fund being settled, a form of settlement, 
the trusts of which are for the wife for life for her 
separate use without power of anticipation, and 
subject thereto for the husband for life, or until he 
shall become banlmipt, or shall do anything which, 
if his life interest were not qualified, would alienate, 
incumber, or charge it, and subject thereto for the 
children (attaining twenty-one, or being daughters 
attaining that age or marrying with consent of guar- 
'dians before that age) as tenants in common in 
equal shares : Smithers v. Green, 2 Seton on Decrees, 
675, 4th edit. This form provided for advancement 
of childi’en, but purposely omitted power of appoint- 
ment of wife among children, as well as provision 
for maintenance (inserted in Croxton v. May, L. R., 

9 Eq. 404), the fund being under the control of 
the court. For other modes of settlement under 
special circumstances, see De Mariana v. De Mar- 
tana, 24 W. R. 200 ; Smith v. Mattheivs, f3 Detx. F. 
& J. 139, 154 ; Kernick v. Kernick, 4 N. R. 533. 
To save the expense of a settlement, the fund is 
fiometimes ordered to be brought into court, and the 
interest paid to wife for life. This was done in 
Bagshaw v. Winter (5 l5e G. & Sm. 466), and the 
trusts after wife’s death were the same as in Carter v. 


£. 


s 
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Taggarty 5 De G. & Sm. 55. The fund being small^ 
may, to save expense, be settled by the order ; 
, Watson V. Marshall y 17 Beav. 365 ; Walker v. 
Drury y 17 Beav. 482. The order sometimes pro- 
vides that the interest of the fund shall be paid to 
the wife for life, with Kberty to the persons interested 
to apply on her death: Ex xxirte Eughy 1 Drew. 202- 
In re Kincaid y 1 Drew. 326 ; In re Ctitlery 14 Beav. 
220. In a very early case (1743) where the husband 
refused to make the settlement decreed, and had re- 
ceived a great part of the wife’s property, the court 
ordered the whole of the accumulated interest to bo 
paid to the wife after her husband’s death : Bond v. 
SimmonSy 3 Atk. 20. Where a husband is ordered 
by the court to execute a settlement on his wife, no- 
arrangement will be binding until it has been sanc- 
tioned by the court : Macavlay v. Pliilijh'iy 4 Ves. 15 ; 
where it wcCs decreed that the husband should lay pro- 
posals before the Master for a settlement of the fund. 
He agreed with his wife, out of court, that they should 
live apart, and that he should receive one part and 
his wife the other part of the fund. Held, that the 
agreement did not bind the wife, and that he having 
died the whole fund belonged to her. 
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POWERS. 

While by the common law marriage acted 
as a transfer of much of the wife’s property 
to the husband, it did not affect any powers 
of disposition over proj)erty which were 
vested in her. Powers are divided into — 
(1) Common law powers, whicli enable the 
donee to pass the seisin or legal estate, such 
as the power of sale given to executors by a 
direction in the will that they should sell the 
testator’s lands ; or a power of attorney; or a 
power conferred by Act of Parliament ; (2) 
Equitable powers, which enable the donee to 
pass the equitable estate; and (3) Powers 
operating by means of the Statute of Uses, 
which empower the donee to limit a use, 
such use being converted by the statute into 
the legal estate. It is clear that a married 
woman may validly execute any of these 
powers without the concurrence of her hus- 
band or her acknowledgment, whether the 
l^ower be general or particular, and whether 
the property be reap or personal : Downes v. 
Timperon^ 4 Russ. 334. 

s2 
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Creation. — No precise form of words is 
necessary for the creation of a power, if the 
Intention to create it is clearly indicated : 
Berchtoldt v. Hertford^ 7 Beav. 172. 

A devise of a fee simple estate by a husband to 
his wife for her life, and then to be at her disposal, 
provided it be to any of his children, if living ; if 
not, to any of his kindred that his wife shall please ; 
gives the wife an estate for life with a particular 
power of appointment over the fee : Tomlimon v. 
Light 0 ) 1 ^ 1 P. W. 149. But where there is a devise 
in fee to ^feme covert, with a power to dispose of the 
estate without the control of her husband, the power 
is void, as being inconsistent with the fee given to 
her in the §rst instance, for a power is an authority 
enabling one person to dispose of an interest which 
is vested in another : Goodill v. Brighmn, 1 B. & P. 
192. A woman may, in contemplation of marriage, 
surrender her copyholds, in order to reserve to herself 
a power of appointment over them : Doe d. Blomfield 
V. Bgre, 3 C. B. 557. An agreement with the hus- 
band previous to marriage, that the wife shall have 
power to appoint her estate by deed or will, will 
create an equitable power of appointment : Branihall 
V. Hall, Ambl. 4G7. 

See cases collected at pp. 214 — G, as to the effect 
of a limitation to a married woman for life, with a 
power of disposition by will or deed added. 


Execution. — A married woman may exe- 
cute a power, whether appendant, in gross, or 
simply collateral, and ar^ well over a copyhold 
^ freehold estate, and the concurrence of 
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lier husband is in no case necessary : Stiff den^s 
Powers^ 8th ed. 153, 154. 

A married woman, although an infant, can 
cise a power by deed, whether collateral, appen- 
dant, appurtenant, or in gross, as regards personal 
property ; Re Cardros8*s Settlement,, 7 Ch. I). 728 ; 
see also Re D^Angihau (15 Oh. D. 228), decided 
by James and Brett, L.JJ. (diss. Cotton, L. J.), 
affirming a decision of Jessel, M. It. She may 
also exercise a power simply collateral over real 
property during her minority : Sugden^s Rourrs^ 
8th ed., pp. 177, 178. Where by a marriage settle- 
ment a wife had a life interest, with a power of 
appointment over the remainder, and the settlement 
contained the usual power of sale and exchange, it 
was held that the power of sale was not affected by 
her exercise of her powder, and that the trustees of the 
settlement could make a good title to a purchaser : 
Rc Brown’s Settlement, L. H., 10 Eq. 349. A married 
woman may execute a power of leasing over lands 
settled to her separate use : Dowell v. Dew, 1 Y. & 0., 
C. C. 345. Where a trustee of shares in an un- 
limited company for a married woman joined with 
her and her husband in a deed, whereby the shares 
were assigned upon trust for the wife for life for her 
separate use, and after her death as she should by 
deed or will appoint, and the husband having died, 
the trustee transferred the shares to the widow, who 
executed the deed of transfer, it was held that this 
was a valid appointment: Marler v. Tommas, L. 11., 17 
Eq. 8. A married woman may dispose of a reversion 
over which she has a power of appointment, and the 
disposition will hold good, though no conveyance of 
the reversion is executed : Wright v. Lord Cadogan, 
1 Bro. P. C. 486. She may also make a valid 
appointment of a contingent interest : Guise v. Small, 
1 Anstr. 277. See Skinner v. Todd (30 W. R. 267) 
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as to what will constitute an execution of a power. 
Where a woman being a donee of a power marries, 
the power is not suspended or extinguished except it 
Ss given expressly to her “ being sole^^ or the exercise 
of the power was limited to a former coverture : 
Gibbons v. Moulton^ Finch, 346 ; Antrim v. Bucking- 
ham^ 1 Ch. Ca. 17 ; 2 Freem. 168 ; Horsemans. Abbey ^ 
IJ. & W. 381. In Wood v. Wood (L. E., 10 Eq. 
220), a general power of appointment was given to a 
feme sole under a settlement of her property, with 
subsequent trusts in default of appointment for her- 
self and any future husband. Held, that the power 
could be exercised during coverture. A power to 
a woman to appoint during and notwithstanding 
the coverture,” cannot be exercised during widowhood 
{Burnham v. Bennett^ 2 Coll. 260), and where by a 
marriage settlement the power is to be exercised ‘‘at 
any time oc times thereafter during the coverture,” 
it cannot be exercised during widowhood or a subse- 
quent coverture : Morris v. Hoives, 4 Hare, 599 ; 
Horseman v. Abbey ^ 1 J. & W. 381. Where a married 
woman is to appoint, “ at her decease,” she can only 
appoint by will : Freeland v. Pearson^ L. E., 3 Eq. 
658. Q^ucerCy whether an injunction would be granted 
to restrain a husband from preventing his wife 
executing a power: Middleton v. Middleton^ 1 J. & 
W. 94. It has been held that where a husband and 
wife, having a joint power of appointment by deed 
over the wife’s estate, agree in writing to sell it, 
specific performance of the agreement will not be 
enforced against them : Martin v. Mitchell^ 2 J. & W. 
425 but this decision was based on the inability 
of a married woman to contract, and there is no 
reason now why such an agreement should not be 
enforced. Although a woman is judicially separated 
from her husband, she may still join with him in 
exercising a power given %o them to be exercised 
jointly : 20 21 Viet, c, 85, s, 26. Where by a 
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marriage settlement a trustee can advance children 
with consent of wife, he can do so, although the 
consent has been given after the second husband 
has assigned her life interest : Whitmarsh v. RohertsoUy 
1 Coll. 570. 

Appointment to husband. — A married 
woman may exercise a power in favour of 
lier husbandj and the appointment will be 
good, unless the wife shows that it was exe- 
cuted under circumstances sufficient to in- 
validate it : More v. Freeman^ 1 Bro. P. C. 
1337 ; Nedhy v. Nedhj, 5 De G. & S. 377. 

See also Wood v. Wood (L. E., 10 Eq.*220), where 
an appointment in favour of the donee of the power 
and the husband was held vaUd. A sum of money 
in the public funds being given by will to trustees 
for the separate use of a feme covert^ with a general 
power of appointment over it to take effect after her 
death, the wife appointed the fund to her husband, 
and on a bill filed by husband and wife against the 
trustees to transfer the fund to him, the court, on 
examination of the wife, decreed the same accord- 
ingly: Frederick v. Hartivcll^ 1 Cox, 193. It was 
held in Doe d. Hartridge v. Gilbert (5 Q. B. 423), 
that a demise by a wife to her husband in pursuance 
of a power of leasing is void, on the ground that, 
being a power coupled with an interest, it required a 
bargain between independent persons, as the condi- 
tions annexed to a leasing power are for the benefit 
of the remainderman. Queere^ whether under the 
present law such a demise would not be good, unless 
it was proved that the Busband had exercised undue 
influence over his wife. 
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Belease and extinction of powers, — Before^ 
the passing of the Act for the Abolition of Fines 
Tsnd Recoveries, 1833, a married woman could 
only release a power by means of a fine or 
recoyer)^ This act, however, gives her the 
capacity to release or extinguish any power 
which she may possess with regard to lands 
of any tenure, or money subject to be in- 
vested in the purchase of lands ; but the re- 
lease or extinguishment must be by deed, in 
which the husband joins, and it must bo 
acknowledged by her : sect. 77. 

This act also provides that the power of disposi- 
tion thereby given to a married woman shall not 
prevent her exercising any other powers she may 
have, except so far as regards such powers as she has 
suspended or extinguished by a disposition made by 
virtue of the act : sect. 78. And she may still bind 
her interest by election without a deed acknowledged 
under the statute : O^Fai/ v. Ihtrlic, 8 Ir. Ch. Eep. 
225. Malins’ Act, 1857, gives a married woman a 
similar power to release or extinguish any power 
over personal estate to which she is entitled under 
any instrument made after 31st December, 1857, 
except a marriage settlement, or agreement for a 
marriage settlement. This act also contains a 
proviso similar to that contained in sect. 78 of the 
Fines* and llecoveries Act: supra. The Convey- 
ancing Act, 1881, enables any person to release 
a power simply collateral (sect. 52); but a married 
woman must acknowledge the deed of release in 
cases where, before this act, her acknowledgment 
was necessary to bind her interest in the subject- 
matter to which the power relates. 
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Statutory Powers. 

In treating of the real property and reversionaiy 
interests of a married woman, her power of disposition 
with respect thereto conferred by the Act for the Aboli- 
tion of Fines and Eecoveries, 1833, and Malins’ Act^ 
1857, has already been considered, as well as the powers 
conferred upon her by the Settled Estates Act, 1877, 
and the Settled Land Act, 1882. In order that she 
may exercise any powers under the Settled Estates 
Act, 1877, it is necessary that she be separately 
examined whether the subject-matter of the applica- 
tion is or is not settled for her separate use : sect, 50. 
Such examination may, however, be dispensed with 
where the court is satisfied that the orde^ asked for is 
beneficial to all parties, and that the delay necessary 
for taking the examination would be prejudicial : lie 
Hallida'i/s Settled Estates^ L. R., 12 Eq. 199 ; see 
also Be MarshaWs Settled Estates^ L. E., 15 Eq. 66. 
The exercise of such powers shall not cause a for- 
feiture, and they may be exercised although the 
settlement contains arestraint on anticipation 50), 
and even if she is an infant {sect. 52), but she must be 
separately examined: Re Broadwood^ s Settled Estates^ 
L. E., 7 Gh. 323. Sect. 61 of the Settled Land 
Act, 1882, provides as follows : ‘‘ The foregoing pro- 
visions of this act do not apply in the case of a 
married woman. Where a married woman who, if 
she had not been a married woman, would have been 
a tenant for life, or would have had the powers of a 
tenant for life under the foregoing provisions of this 
act, is entitled for her separate use, or is entitled 
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under any statute passed, or to be passed, for her 
separate property or as Q,feme sole, then she, without 
lUi^r husband, shall have the powers of a tenant for 
life under this act. Where she is entitled otherwise 
than as aforesaid, then she and her husband together 
shall have the powers of a tenant for life under this 
act. The provisions of this act referring to a tenant 
for life and a settlement and settled land shall extend 
to the married woman without her husband, or to 
her and her husband together, as the case may re- 
quire, and to the instrument under which her estate 
or interest arises, and to the land therein comprised. 
The married woman may execute, make, and do all 
deeds, instruments, and things necessary or proper 
for giving e:^ct to the provisions of this section. A 
restraint on anticipation in the settlement shall not 
prevent the exercise by her of any power under this 
act.” The Vendor and Purchaser Act, 1874, sect. 6, 
provides that where any freehold or copyhold here- 
ditament is vested in a married woman as a bare 
trustee, she may convey or surrender the same as if 
she were a feme sole. The Conveyancing Act, 1881, 
enacts that where a wife conveys and is expressed to 
convey as beneficial owner, and the husband also 
conveys and is expressed to convey as beneficial 
owner, then, within this section, the wife shall be 
deemed to convey and to be expressed to convey by 
direction of the husband as beneficial owner, and in 
addition to the covenant implied on the part of the 
wife, there shall also be implied, first, a covenant on 
the part of the husband as the person giving that 
direction, and secondly, a covenant on the part of 
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the husband in the same terms as the covenant im- 
plied on the part of the wife : sect. 7 (3). A married 
woman, whether an infant or not, shall, by virtue ^f 
this act, have power, as if she were unmarried and of 
full age, by deed to appoint an attorney on her 
behalf for the purpose of executing any deed or doing 
any other act which she might herself execute or do, 
and the provisions of this act relating to instruments 
creating powers of attorney shall apply thereto : 
sect. 40. 
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WILLS. 

Beal property. — By the common law there 
was no power to make a will of lands, except 
of gavelkind tenure, or where it was per- 
mitted by the special custom of certain cities, 
as London and York. Equity, however, per- 
mitted a person, by means of uses, to dispose 
of the equitable estate in real property ; but 
when uses were abolished by the Statute of 
Uses (27 Hen. 8, c. 10), this mode of testa- 
tion necessarily came to an end. The Statute 
of Wills (32 Hen. 8, c. 1) gave power to dis- 
pose of lands by will; but another statute 
(34 Hen. 8, c. 5), passed soon after, expressly 
enacted that any will of lands made by a 
feme covert should not be good at law. This 
prohibition was not removed by the Wills 
Act, 1837 : see Willock v. Nolle, L. R., 8 
Ch. 778 ; L. R., 7 H. L. 580. With a few 
exceptions — e. g. the wife of a man banished 
or transported for life, or a woman judi- 
cially separated or having a protection order 
— no married woman cpuld, till the year 
1883, dispose by will of the legal estate in 
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lands, unless by means of a power of ap- 
pointment. The M. W. P. Act, 1882, em- 
jiowersany married woman to dispose by will 
of the legal as well as of the equitable estate in 
her lands, provided, of course, that the legal 
estate is vested in her. This only affects 
the will of a married woman dying after the 
■31st December, 1882. Subject to this recent 
alteration, the law is as follows : — 

A married woman can, without the concm*- 
rence of her husband, dispose by will of the 
legal estate in lands, by means of a power 
of appointment to uses. 

A general devise of real estate by a married woman 
is a good execution of a general power of appoint- 
ment over real estate, unless a contrary intention ap- 
pears by her will: Wills Act, 1837, sect, 24; Thomas 
V. Jones, 2 J. & H. 475 ; 1 De G., J. ife S. 63. Where 
a married woman has power to appoint the remainder 
by deed or will, and makes a will during coverture, 
that will be a good disposition, though by the death 
of her husband in her lifetime the trustees of the 
land hold for her sole use and benefit: Bishop v. Wall, 
3 Ch. D. 194. Before the Wills Act it was held that 
where a woman had a general power of appointment 
by will, a general devise or bequest without refer- 
ring to the power was a good exercise of theqpower, 
on the ground that her will must be intended to 
be an exercise of it. See Ourteis v. Kenrick, 
9 Sim. 443, and Churchill v, Dihben, ibid, 447, n. ; 
but compare Johns v. Dickinson, 8 0. B. 934. 
Although the 24th sdbt. of the Wills Act, 1837, 
makes a will speak from the death of the testatrix. 
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yet it does not operate retrospectively, so as to give 
effect to her will as to property which it was not in 
her power to dispose of at the time when the will 
was made: Noble v. Willoch^ L. E., 8 Ch. 778; 
L. E., 7 E. & Ir. App. 580. Where a wife has 
power to dispose of property by will only, a dis- 
position by deed will be void. Thus in Doe d. 
Thorley v. Thorley (10 East, 438), where A. devised 
all his freehold estate to his wife during her natural 
life, and also at her disposal afterwards to leave 
it to whom she pleases,’’ a feoffment by the wife 
in her lifetime was held void. Where an attes- 
tation clause is not required, the mere circumstance 
that there is an attestation clause specifying certain 
things does not exclude evidence that other things 
were done besides those which are attested : Warren 
V. Post let hu'aite, 2 Coll. 108. 

A married woman lias full power of aliena- 
tion by will of lands settled to her separate 
use : see Taylor y. Meads^ 4 De Gr. J. & 
597 ; antcj pp. 198 — 200. 

A married woman, by means of an equit- 
able power of appointment, can appoint by 
will the equitable interest in lands not her 
separate property. 

Example. — ^Where by marriage articles a woman 
before ^ marriage reserves to herself a power of dis- 
posing of her real property : Wright v. Lord Cadogan^ 
2 Eden, 239 ; Churchill v. DibbeUy 9 Sim. 447, n. ; 
Pippon V. Dawding^ Ambl. 565. 

Where a woman is judicially separated 
from her husband, or has obtained a protec- 
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tion order, she may dispose by will of her 
lands as if she were a feme sole: 20 ^ 21 Viet, 
c, 85, ss. 21, 25. 

Analogous to these exceptions are cases where the 
wives of persons banished or transported for life have 
been allowed to make wills as if they were/<?mc6‘ 
sole : see Portland v. Prodgers^ 2 Vem. 104 ; Pe 
Goods of Coward^ 4 Sw. & Tr. 46. 


Personalty. — A married woman was not de- 
clared by statute to be incapable of making* 
a will of personalty, but, says Lord Cairns, 
in WiUoclc V. Noble (L. R.,. 7 H. L. 589), it 
was invalid, ^^not merely because marriage 
was a gift of her personalty to her husband, 
but because, in the eye of the law, the wife 
had no existence separate from her husband, 
and no separate disposing or contracting 
j)ower. On this general rule some modifi- 
cations were engrafted. A married woman, 
who was an executrix, had as such power to 
make a will, and to appoint an executor for 
the purpose of continuing the representation 
to the original testator ; a married woman 
might make a will with the consent of her 
husband ; a married woman might make a 
will in the exercise, of a power ; and a mar- 
ried woman might make a will disposing of 
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her separate estate or its savings.^’ The law 
as to a married woman’s testamentary power 
6f alienation over personalty is as follows : — 

The will of a married woman dying after 
31st December, 1882, is as valid as if she 
were a feme sole : M. W. P. Act^ 1882, sect. 1. 

Tlie will of personalty of a married woman 
dying before 1883 is valid, if made in pur- 
suance of a power ; so also if made in pur- 
suance of an ante-nuptial agreement, or a 
post-nuptial agreement for valuable con- 
sideration, as sucli a will is equivalent to a 
will made by virtue of a power : 1 Roper ^ 
H. W. 170, n. ; Ross v. Ewer^ 3 Atk. IGO. 

* See also Burnett v. Mann, 1 Ves. sen. 156 ; and 
Roscommon v. Fou'ke, 6 Bro. P. C. 158, 167, n. A 
general bequest of personalty by a married woman is 
a good execution of a general power of appointment, 
unless a contrary intention appears by her will : Wills 
Act, 1837, s. 24. In re Goods of Hallyhurton (L. R., 
1 P. & D. 90), a married woman domiciled in 
Scotland made a will in the English form under a 
power. The will was not valid by the law of Scotland, 
but it was held to be entitled to probate here. See 
also, as to execution of powers by will, the case of 
Sarvi^ V. Stracey, 1 Drew. 73. Where a married 
woman, without referring to her power, gave ‘‘ all 
her property and estate whatsoever and wheresoever, 
and of what nature, kind and quality soever the same 
might be,’’ to her husband, and she did not possess 
any property other than thdt which she had power 
to appoint, her will was held to be a valid execution 
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of lier power: Att.^Gen, v. Wilkinson^ L. E., 2 Eq. 
816. Where a married woman received for her sup- 
port, during the coverture, part of a fund of which 
she took the interest for life with a power to appoint 
the principal, and by her will she appointed the prin- 
cipal to her husband, it was held that he was not 
entitled to the principal already paid for her support : 
Randal v. Hearle^ 2 Anstr. 363. Where a married 
woman has a power of appointment by will, she 
cannot appoint by deed to take effect after her 
death : Marjoribanks v. Hovenden^ S. C., 6 Ir. Eq. E. 
238. 


Where a will of personalty was made in 
pursuance of a power, the will had to be 
proved, but the probate was limited to the 
property comprised in the power, and did not 
require the husband’s consent. The wife’s 
executors did not take jure reprcesentationis^ 
but only as appointees under the power : 
Tugman v. HopJcinSj 4 M. & Gr. 389. Where 
the will affected to dispose of ether property 
not the subject of the power, administration 
cceterorum as to such property was granted to 
the husband. 

The will of personal estate of a married 
woman dying before 1883 was valid, pro- 
vided that her husband consented to the 
particular will, survived her, and gave his 
consent thereto when it was proved : Henley v. 

E. T 
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Philips^ 2 Atk. 47 ; Marlborough v. Godolphin^ 
2 Ves. sen. 75 ; WillocJc v. Noble^ L. R., 7 
E, & Ir. App. 580. 

When the will was made in pursuance of an express 
agreement or consent, it was said that a little proof 
was sufficient to make out the continuance of that 
consent after her death : 1 Roper, Hush. W. 170, 
quoting Brook v. Turner, 2 Mod. 173 ; but this case 
refers to an agreement before marriage, and seems 
to be of doubtful authority. Such a will would be 
valid as an execution of an equitable power, and the 
husband’s dissent would be immaterial. Although 
where a will was made with the consent of the husband, 
his consent, as a rule, could be withdrawn at any time 
before probate, yet if he had consented to it after his 
wife’s death, he could not retract his consent : Maas 
V. Sheffield, i Rob. Eco. 364. Without the husband’s 
knowledge of the contents of a will, the will could 
not be said to be made with his consent : Willoch v. 
Noble, supra. Where a married woman, with her hus- 
band’s assent, made a will of personalty in which she 
had an expectant interest, but that interest did not 
actually vest in her until after her husband’s death, 
she had, to give validity to her will, to re-execute it 
after his death ; and so also if her will affected pro- 
perty which he had bequeathed to her absolutely: 
Ibid.\ see also Trimmelly. Fell, 16 Beav. 537. 

A married woman has full power of aliena- 
tion Jjy will over personal property settled to 
her separate use, and over the produce thereof, 
whether the separate prgperty was derived 
from her husband or from a third person. 

See Fettiplace v. Gorges, 1 Ves. 45 ; and in Rich v. 
Cockell (9 Ves. 369) it was held that a power of dis- 
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position by will is incident to trusts for the separate 
nse of a feme covert. See other cases given under 
Separate Estate^^ p. 197. In Hcrhert v. Herbert (Pre. 
Ch. 44), ^ feme covert^ who had pin-money as a sepa- 
rate maintenance settled on her, was held able by a 
writing, in the nature of a will, to dispose of savings 
thereout ; see also Sawifcr v. Blctsoe^ 2 Vem. 329 : and 
in Peacock v. Monk (2 Ves. sen. 190), where a husband 
sold part of his wife’s effects, which she held to 
her separate use and had disposed of by will, his 
representative was held accountable for them to the 
wife’s administratrix. In Ding well v. Askew (1 Cox, 
427), stock was, in contemplation of marriage, settled 
on a woman for her separate use. She made a will 
during coverture, and after her husband’s death took 
a transfer of the stock into her own name. This was 
held not to be a revocation of the will, nor an 
ademption of the bequest of the stock. • 

Where a woman has been judicially sepa- 
rated from her husband^ or has obtained a 
protection order, slie can make a will of 
personalty as if she were a feme sole: sec 
20 & 21 Viet. c. 85j ss. 21, 25, ante^pp. 66, 77. 

A married woman who is an executrix has 
as such, without her husband’s consent, power 
to make a will, and to appoint an executor 
for the purpose of continuing the repre^nta- 
tion to the original testator : Scammell v. 
Willcinson^ 2 East, 552. 


Bevocation of wiHs by marriage. — Before 
the Wills Act, 1837, a woman’s will was 
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absolutely revoked by marriage, except a 
will operating as an appointment under a 
power. That act provides that every will 
made by a man or woman shall be revoked 
by his or her marriage, except a will made 
in exercise of a power of appointment, when 
the real or personal estate thereby appointed 
would not in default of such appointment 
pass to his or her heir, customary heir, 
executor or administrator, as the person 
entitled as his or her next of kin under 
the Statute of Distribution : Sect, 18. 

In Hodsden v. Lloyd (2 Bro. C. C. 534), a woman 
being about to marry, entered into an agreement with 
the future husband (without seal or stamp), by which 
the property was settled upon the survivor for life, 
with power to the wife to dispose thereof by will 
made after the marriage ; she then immediately 
made a will, by which she gave her property to the 
intended husband ; and afterwards (on the same day) 
she married him. The articles resting in agreement 
gave to him an equitable estate for life, but the will 
was revoked (not being protected by the power) by 
the subsequent marriage. 
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CHAPTER VI. 

JOINT OWNERSHIP. 

The usual forms of joint-ownersliijD are joint 
tenancy, co-parcenary, tenancy in common, 
and partnersliip. Omitting co-par(ienary, 
and adding tenancy by entireties, we have 
all tlio kinds of co-ownership which can 
exist between husband and wife. One effect 
of the M. W. r. Act, 1882, is^ the prac- 
tical abolition of the tenancy by entireties. 
That tenancy arose out of the peemliar doc- 
trine of the common law as to the unity of 
person of husband and wife, and, as that 
unity no longer obtains with regard to pro- 
perty, the tenancy by entireties will eventu- 
ally disappear. 

TENANCY BY ENTIRETIES. 

Prior to 1883, a conveyance inter vivos^ 
or a gift by will, of property to a husband 
and wife jointly, created a tenancy by 
entireties. Where such . a tenancy exists, 
neither husband nor wife can dispose of 
his or her interest in the property without 



278 THE LAW OF HUSBAND AND WIFE. 

the consent of the other of them. The 
husband is entitled to the income thereof 
during the coverture ; and, if undisposed 
of, the survivor takes absolutely. 

Eealty. — For instances of this kind of tenancy 
in land, see Co. Litt. 187 ; Green v. King^ 2 BL 
1211 ; Doe v. Parraft^ 5 T. E. 652. If an estate 
were limited to A. and B. (husband and wife), and 
C., and their heirs, A. and B., being considered one 
person at law, would take a moiety only as joint 
tenant with C. in fee simple, while inter se there 
would he a tenancy by entireties : Back v. Andrew.^ 
2 Vem. 120. It is submitted that such a limitation 
made after 1882 would create a joint tenancy between 
three persons, and no tenancy by entireties. If a 
lease were made to husband and wife for their lives 
with remainder to the survivor, the husband could not 
by his grant defeat the wife’s right of survivorship : 
2 Poll. Ahr. 48, pi. 3. 

Personalty. — There could not be a tenancy by en- 
tireties of choses in possession or of leaseholds. Such 
a tenancy is but a modification of joint tenancy, and 
as at law the wife’s choses in possession vested in the 
husband and he could dispose of her leaseholds (except 
by will), the incidents of a tenancy by entireties 
could not arise: see 1 Poll. Ahr. 343, 344, 349. There 
could, however, be a tenancy by entireties of choses 
in action. By an ante-nuptial settlement the wife’s 
father covenanted with the trustees to pay to them 
during his life an annuity of 60/., to be held by 
them upon trust to pay the same “ unto and to the 
use of the husband and wif enduring their joint lives,” 
and after the death of the husband to the use of the 
wife absolutely, with trusts for the husband if he 



JOINT OWNERSHIP. 


279 


survived her. Held, that the husband and wife 
took the annuity as tenants by entireties, and that 
the whole of it, during their joint lives, was subject 
to the husband^ 8 debts, and that the wife had no 
equity to a settlement out of it : Ward v. Ward^ 14 
Ch. D. 506; see also Re Bryan^ ibid. 516. If a 
husband purchases stock or other property and takes 
the transfer in the names of himself and his wife, it 
is an advancement for the benefit of the wife abso- 
lutely if she survive him, but not otherwise : Bummer 
V. Pitcher^ 2 M. & K. 262. If a husband makes an 
investment of his own money in stock or other 
property in the names of himself, his wife, and a 
stranger, it is an advancement for the benefit of his 
wife absolutely if she survive him, and the stranger 
will be a trustee for her : Re RyltyrC 8 Trusts y 6 Ch. D. 
115. Where the husband lends out money in the 
names of himself and his wife upon mortgage, and 
dies, his wife takes by survivorship if there are suffi- 
cient assets, otherwise the settlement, being voluntary, 
may be set aside : Chrisfs Hospital v. Budgin, 2 Vern. 
683. Where money was lent by the husband and 
the securities taken in the joint names of himself and 
his wife, she was held entitled by survivorship : Watts 
V. Thomas, 2 P. Wms. 364. At a testator’s death 
there was a sum of 2,200/. stock, his property, 
standing in the joint names of himself and his wife. 
He affected to dispose of it by his will, but it was 
held that the wife was entitled to it by survivorship : 
Coates V. Stevens, 1 Y. & 0. Ex. 66. In another 
case where the husband purchased stock in the name 
of himself and his wife. Lord Eldon said was 
primd facie a gift to her in the event of her surviving, 
unless evidence of contemporaneous acts showing a 
contrary intention was produced: Wilde v. Wilde; 
1 Brighfs Husband and Wife, p. 32 ; see also 
Lannoy v. Lannoy, Sel. Ca. Ch. 48 (purchase of 
stock). 
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JOINT TENANCY, 

Where husband and wife are joint tenants 
at law of property, their title to which 
accrued before 1883, the husband may sever 
the tenancy without the consent of his wife, 
and during the coverture he will be entitled 
to the income thereof. Such a tenancy will 
arise where joint tenants intermarry, or by 
virtue of a limitation to take effect upon the 
marriage. Since 1882, a conveyance or a 
gift to husband and wdfe during coverture, 
which before that time would have created a 
tenancy by entireties, creates a joint tenancy. 
Any joint tenancy between husband and 
wife created after 1882 will have all the 
usual incidents of joint tenancies: see post^ 
p, 389. Before 1883 the law was as follows: 

Realty. — If lands were given to A. and B. and 
the heirs of their two bodies, here, if A. and B. be 
persons who may possibly intermarry, they will have 
an estate in special tail descendible only to the 
heirs Uf their two bodies ; so long as they both live 
they will be entitled to the rents and profits in equal 
shares until they marry, afterwards the whole 
of the rents and profits will during the coverture 
belong to the husband] ; after the decease of either, 
the survivor will be entitled for life to the whole ; 
and on the decease of such survivor, the heir of their 
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bodies, in case they should have intermarried, will 
succeed by descent, in the same manner as if both A. 
and B. had been but one ancestor : Williams* Real 
Property^ cd,^ p, 137. If an estate were limited 
to A. and B. and their heirs, and they afterwards inter- 
married, they were joint tenants thereof: Co, Lilt. 
187 b; Butler v. Bah'er, 3 Co. 70. If an estate were 
limited to husband and wife during their joint lives, 
the death of either determined the estate. If husband 
and wife were joint tenants for life, and the husband 
sowed the land and died before severance, his executor, 
not his wife, had the emblements ; and so if he had 
been seised in right of his wife : 1 Roll. Ahr, 727 ; 
Co. Lilt. 55 h. and note 7. But in Rowney*s case 
(2 Vern. 322), at the suggestion of the court, one 
moiety went to the executor and the other to the 
wife. If an estate bo limited to husband and wife 
and the heirs of tlie body of the husband, the husband 
and wife are joint tenants for life : Bac. Ahr. Joint 
Tenants If lands are given to a woman and 

the heirs of the body of her husband who is then 
dead, the wife and issue are joint tenants for life, 
with remainder to the issue in tail : Wild’s case, 
6 Co. 17. If A. make a grant to the use of himself 
and such wife as he should marry, and afterwards 
take a wife, he and his wife are joint tenants. If A. 
purchases an incorporeal hereditament, and take the 
conveyance to himself and his wife and B. for their 
lives and the life of the survivor, and A. then dies 
indebted, the purchase is not assets ; it shall be pre- 
sumed to be an advancement and provision for the 
wife, but after her decease, in case B. survi^^es her, 
then it is a trust for husband’s executors, and is 
applied for payment of his debts : Kingdon v. 
Bridges^ 2 Vem. 67. If a rentcharge was granted 
for years or for their lives to a man and his wife 
who afterwards intermarried, the wife surviving had 
residue of rent as well as arrears : 1 Roll. Ahr. 350. 
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Personalty. — A husband and wife cannot be 
joint tenants of a chose in possession, but they may be 
of chattels real : RolL Ah\ 349. Where a husband 
is jointly possessed of a leasehold interest with his 
wife, their title to which accrued before 1883, he can 
dispose of it in his lifetime without the consent or con- 
currence of his wife (1 Roll. Abr. 343) ; but not by his 
will : 1 Roll. Ahr. 344. The husband and wife can also 
be joint tenants of all personal property in which a 
tenancy by entireties can exist. After 1882, any kind 
of personal property may be jointly owned by husband 
and wife, just as it can be by any other two persons not 
so related to each other. Thus they may now be joint 
owners of a house, furniture, &c. 


TENANCY IN COMMON, 

Where prior to 1883 two tenants in com- 
mon of realty intermarried, they would re- 
main tenants in common. The husband 
would take the rents and profits during the 
coverture, unless the wife’s estate were for 
her separate use ; but there would be no 
right of survivorship. If two tenants in 
common marry after 1882, their respective 
rights in the property will not bo altered by 
the marriage. There can be no tenancy in 
common at law of a chose in action, but it 
can exist in equity. (See Williams^ Personal 
Property, 9th ed. p. 339.) Before 1883 there 
could be in equity a tenancy in common of 
personal property between husband and wife. 
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QUASI PARTNERSHIP. 

A husband and wife may carry on business 
as quasi partners, but the wife’s liability for 
the partnership debts will be restricted to her 
separate property. 

In Me Childs (L. R., 9 Ch. 508), a trader at 
Brighton married a widow who was entitled to 
three-fourths of the profits of a London business. 
He afterwards bought the remaining one-fourth of 
the London business, and covenanted with a trustee 
that three-fourths of the profits of the London busi- 
ness should be for the separate use of the wife. A 
resolution was duly made for liquidation of the affairs 
of the trader, and it was held that the assets of the 
London business were first to be applied in payment 
of its creditors, and that only the surplus would go to 
his general creditors. It is submitted that this rule 
will still obtain. A husband and wife may be part- 
ners, and the wife’s liability will still be restricted 
to her separate property. 
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CHAPTER VII. 

MARRIAGE SETTLEMENTS. 

A MARRIAGE settlement may be defined as a 
deed whereby provision is made for a hus- 
band and wife and their issue out of real or 
])ersonal property. Although it is said that 
the number of marriage settlements bears 
but a small proportion to the number of 
marriages, yet there is a growing tendency 
to lessen that disproportion, and the pass- 
ing of the M. W. P. Act, 1882 , should give a 
further impetus in tlie same direction. For- 
merly married women had two safeguards 
to prevent their property falling into the 
liands of their husbands — their settlements 
on or after marriage, and the separate use 
with the restraint on anticiiiation. In future, 
the husband by the marriage itself will obtain 
no rights over his wife’s property, and this Act 
may be considered as adding a third safe- 
guard. But this safeguard is illusory ; and 
if, when the wife’s powers of disposition were 
comparatively limited, the settlement of her 
property upon herself with a restraint on 



MARKIAGE SETTLEMENTS. 


285 


anticipation was necessary in order to protect 
it from the influence of the husband, it will 
be still more necessaiy now that she has an 
unrestrained power of alienation over all her 
property, real and personal, unless settled 
upon her with a restraint upon anticipation. 
Marriage settlements may ho divided into 
two classes, those which arc made for valu- 
able consideration and voluntary settlements. 
As marriage is a valuable consideration, the 
former class include ante-nuptial marriage 
articles, ante-nujitial settlements, and post- 
nuptial settlements founded upon ante-nuptial 
articles, as well as settlements founded upon 
a valuable consideration other than marriage. 
All these settlements, as a rule, stand upon 
the same footing and receive the same inter- 
pretation. Those post-nuptial settlements 
which are not supported by the consideration 
of marriage, nor by any other valuable con- 
sideration, receive a somewhat different in- 
terpretation. We shall in the first and 
second sections treat of these two classes 
of settlements generally ; in the third sec- 
tion, of special covenants and clauses con- 
tained in them ; in the fourth section, of the 
construction to whiph they are liable; and 
in the fifth and sixth sections, of the rectifi- 
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cation and cancellation of settlements, in- 
cluding those made in fraud of marital rights. 


Section 1. — Settlements Founded on 
Valuable Consideration. 

Marriage articles. — Marriage articles are 
articles of agreement entered into in con- 
templation of marriage by the intended 
husband and wife, and generally by other 
persons also on their behalf. They are re- 
garded as minutes or heads of the marriage 
settlement, w’hich the settlement may explain 
more at large. If not followed by a settle- 
ment, the rights and duties of the parties 
interested will be determined by the articles : 
Blandford v. Marlborough^ 2 Atk. 545. 

A husband by marriage articles covenanted that 
all the lands winch he then had or should purchase 
should descend to or be settled upon the heirs male 
of his body by him begotten. No settlement was 
made pursuant to these articles, and the husband on 
his second marriage settled his estates to other 
uses. Held, that the only son of the first marriage 
was entitled to a specific performance of the articles : 
CusacJ: v. Cusack, 5 Bro. P. C, 116. By marriage 
articles, a husband covenanted, in consideration of 
his wife’s portion, to settle an estate to his own use, 
and after his decease to the use of his heirs by his 
intended wife, and for want of such issue to his own 
right heirs for ever. The articles did not express 
any further intention of providing for the children 
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of the marriage, and made a provision for the in- 
tended wife in lieu of dower. No settlement was 
executed, and the husband mortgaged the estate, and 
at the same time delivered the articles to the mort- 

f agee. Held, on his death, that under the articles, 
e was entitled to a life interest only, and the mort- 
gagee took with notice, and could not, therefore, hold 
as against the issue of the marriage : Davies v. Davies^ 
4 Beav. 54. “At present, with the facilities given by 
the Infants^ Settlement Act (18 & 19 Viet. c. 43), 
there can rarely be any sufficient reason for resorting 
to articles, instead of at once executing a settlement, 
except such circumstances of pressure as would pre- 
clude the preparation of a formal instrument. There 
may, however, be cases in which it may be expedient 
to postpone the settlement, although the parties have 
time for deliberation and for resorting to professional 
assistance, as in the case of an estate abroad belong- 
ing to an infant : 3 Davidsori’s Conveyancing^ ^rd 

edit, 662. 

No action shall be brought to charge any 
person upon any agreement made upon con- 
sideration of marriage, unless the agreement 
upon which such action shall be brought, or 
some memorandum or note thereof, shall be 
in writing and signed by the party to be 
charged therewith, or some other person 
thereunto by him lawfully authorized : 29 
Car, II. c. 3, {Statute of Frauds^) s. 4. The 
only exceptions to this rule are where the 
agreement is taken out of the statute by 
part performance or^by fraud. 

“ It seems necessary for effectuating the object of 
the statute that the consideration should be set down 
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in writing as well as tlie promise’’ (per Lord Ellen- 
borough, C, J., in Wain v. Warlters, 5 East, 17) ; but 
where marriage is one of the considerations the amount 
of pecuniary consideration is immaterial : Prehble v. 
Boghursty 1 Swan. 319. The signature of the party 
must be so introduced as to govern or authenticate 
every material and operative part of the instrument : 
Caton V. CatoHy L. E., 1 Ch. 137 ; L. E., 2 E. & Ir. 
App. 127. In Warden v. Jone^n (2 De G-. & J. 76), 
where there was no time to prepare a settlement 
before marriage, and the husband said it would do 
equally well if made afterwards, and no settlement 
nor agreement for a settlement was made in writing 
before the marriage, a settlement made after the mar- 
riage was held to be voluntary, and therefore void 
against creditors. So in Estrange v. Robinson (1 
Hog. 202), a parol promise before marriage was held 
not BujB&oierit to support a deed executed after 
marriage as against creditors. In Randall v. Morgan 
(12 Ves. 67), where the wife’s father before marriage 
in a letter to the intended husband said : “ The addi- 
tion of 1,000/. is not sufficient to induce me to enter 
into a deed of settlement .... I shall allow my 
daughter 2,000/. at 4 per cent., and if she marries 
I may bind myself to pay it at my decease to 
her and her heirs;” and in a second letter after 
marriage he said the husband might draw for the 
interest due on my bond,” it was held that the first 
letter was not sufficient evidence to bind the father. 
But where a letter was written before marriage 
saying : / have proposed that one- third of your 

fortune, &c.,” L, C. Loughborough held that that 

f romise was sufficient : Liiders v. Anstegj 4 Ves. 501. 

n Moorhouse v. Colvin (15 Beav. 341), where the 
father said he would give his daughter 2,000/., and 
proceeded, ‘‘ nor will that be all, she is and shall be 
noticed in my will, but to what further amount I 
cannot say, &o.” : he was held not bound to give 
her more than the 2,000/. See also Kirwan v. 
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Burchell^ 10 Ir. Ch, 63. In Re Badcoc1\\ Kingdon v. 
Tagert (17 Ch. D. 361), a father in April, 1853, wrote 
to his daughter’s intended husband to the effect that 
she would have 2,000/. at once, 2,000/. more at his 
death, and 2,000/. more at her mother’s death. The 
marriage took place eleven months after, and 2,000/. 
was settled, but no reference was made to any future 
settlement. The mother died in 1870, and the 
father in 1879. Held that the agreement to settle 
4,000/. more could not be enforced against the 
father’s estate. In GoldicuU v. Touiiscnd (28 Beav, 
445), a parol promise by the husband’s father to 
make a provision was not hold binding, the settle- 
ment being made two years after the marriage. In 
Be Biel v. Thomson (or Hammersleg v. Be Biel) (12 
Cl. & F. 45), a written promise by the agency of his 
two sons to settle 10,000/. on his daughter was hold 
binding ; and in Loxley v. Heath (27 ^eav. 530), 
where in letters which had passed between the parties 
prior to the marriage the wife’s father had stated 
what he intended to allow his daughter, Romilly, 
M. R., said : Had the marriage taken place on the 
faith of these letters, it would scarcely have been 
disputed after the decision in Be Biel v. Thomsoriy 
that the wife’s father would have been bound.” See 
also Barhworth v. Young, 4 Drew, 1. And where 
before marriage, the lady’s father wrote : “V. being 
my only child, of course she will come into the 
possession of what belongs to me at my decease,” 
“of course I should settle my property (subject to 
my sister’s annuity), on my daughter absolutely and 
independent of her husband, or in other words, in 
strict settlement,” and “ I will take care that my 
property (which, I suspect, will exceed 4,000/.) shall 
be properly secured upon her and her children after 
my death ; ” it was held that the above expressions 
amounted to a contract* to settle the w^hole of the 
property of which the father should die seised or 

E. u 
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possessed upon his daughter in strict settlement : 
Coverdale v. Eastwood^ L. E., 15 Eq. 121. Where 
V. just before his marriage wrote, in answer to a 
request by the solicitor of the intended wife, “ In 
the event of my marriage with Miss W. taking place 
before the settlements are ready, I agree to Miss W.’s 
fortune being settled on herself,’’ it was held that 
the marriage took place in reliance on the letter, and 
that there was a binding agreement for a settlement : 
Virct V. Viret^ 50 L. J., Ch. G9. But where the 
husband’s uncle wrote refusing to make a settlement 
upon his liephew, but said that one of his estates 
should come to him, unless some unforeseen occur- 
rence should take i^lacef and the marriage took place 
without any settlement being prepared : the uncle on 
refusing to carry out his promise was held not bound 
by his letter: Maunsell v. White^ 1 Jo. & Lat. 539. 
In Glengal [E.) v. Barnard (1 Keen, 769), the father 
of the intended wife told his solicitor to draw up the 
settlement, but before it was signed, (but after it was 
approved,) the father died. It was held that it was 
not binding, and if it had been executed, the solicitor 
had no autnority as agent to bind either party. 

There have been dicta at various times which 
would imply that a parol promise before marriage, 
followed by a post-nuptial signed writing, would be 
sufficient to take the case out of the Statute of Frauds : 
see Mountacue v. Maxtcell^ 1 Stra. 236 ; Dundas v. 
Dutens^ 1 Ves. 196 ; De Biel v. Thomson^ 12 CL & 
F. 45 ; Surcome v. Binnigei\ 3 De G. M. & G. 571, 
and Taylor v. Beech^ 1 Ves. sen. 297 ; but if it be 
a cofrect view of the law, the whole poKcy of the 
statute is defeated,” said Lord Cranworth in Warden 
V. JoneSy 2 De G. & J. 85. The better opinion is 
that a post-nuptial settlement made in pursuance of 
a parol agreement before marriage is a voluntary 
settlement, if it purports to be ijiade for no other 
consideration than the marriage. 



MARRIAGE SETTLEMENTS, 


291 


A part performance of the agreement is 
sufficient to take it out of the statute, but 
the marriage itself is not such a part per- 
formance. 

The ground on which the court holds that part 
performance takes a contract out of the purview of 
the -Statute of Frauds is, that one of the two con- 
tracting parties has been induced, or allowed by the 
other, to alter his position on the faith of the con- 
tract, as, for instance, by taking possession of land, 
and expending money in building or other like acts, 
there it would he a fraud in the other party to set 
up the legal invalidity of the contract, on the faith 
of which he induced or allowed the person contracting 
with him to act, and expend his money:’’ per L. G. 
Cranworth, in Catoii v. Catou (1 Oh. 148). In this 
case, the husband promised, as his wife alleged, to 
make a will giving her all his property. He made 
such a will, but subsequently altered it ; and it was 
held that the wife had no remedy. A transfer be- 
fore marriage of a fund to trustees upon trust agreed 
to by parol only is a part performance : Cooper v. 
WormaJd, 27 Beav. 2G6. So, also, is a transfer of 
chattels : Simmons v. Simmons, G Hare, 352. But 
payment of interest after marriage will not consti- 
tute a part performance : Re Gulliver, 2 Jur., N. S. 
700. In Surcome v. Pinniger (3 He G. M. & G. 
571), the wife’s father had, before marriage, verbally 
promised the husband certain leasehold property, 
which he delivered up to him after marriage.* The 
husband expended money on them and treated them 
as his own. On the death of his father-in-law, his 
administrator claimed them; but it was held that there 
had been sufficient part performance to satisfy the 
statute. Marriage itself cannot be held as a part 
performance : Bundas v. Dutcns, 1 Ves. 196. “ If it 

u 2 
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were,’’ said L. C. Cottenham, in Lassence v. Tierney 
(1 Mac. & G. 571), ‘‘ there would be an end of the 
statute, which says that a contract in consideration 
of marriage shall not be binding unless it be in 
writing ; but if marriage be part performance, every 
parol contract followed by marriage would be bind- 
ing.” See also Hammerdey v. Dc Biel, 12 Cl. & F. 
45; Warden v. Jones, 2 De Gr. J. 76; and Caton 
V. Caton, L. E., 1 Ch. 137. 

Fraud on the part of either party may 
make an ante-nuptial agreement valid and 
binding on that party, although it is by 
parol only. 

‘‘If a person makes any false representations to 
another, and that other acts upon that false repre- 
sentation, the person who has made it shall not 
afterwards be allowed to set up that what he said 
was false, and to assert the real truth in place of the 
falsehood which has so misled the other. That is a 
principle of universal application, and has been par- 
ticularly applied to cases where representations have 
been made as to the state of the property of persons 
about to contract marriage, and where, upon the 
faith of such representations, marriage has been con- 
tracted I think that the principle has been 

carried, and may be carried, much further ; because I 
think it is not necessary that the party making the 
representation should know that it was false ; no fraud 
need have been intended at the time. But if the 
party has unwittingly misled another, you must add 
that he has misled another under such circumstances 
that he had reasonable ground for supposing that 
the person whom he was misleading was to act upon 
what he was saying peri L. 0. Cran worth, in 
J or den v. Money ^ 5 H. of L. Cases, 210, 212 ; see 
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also the remarks of L. C. Lyndhurst, in De Biel v. 
Thomson, 12 CL & F. 45, and the case of Bold v. 
Hutchinson, 5 De G. M. & G. 558. 

Validity, &c . — Marriage articles and mar- 
riage settlements founded on valuable con- 
sideration {ante^ p. 285) are, in the absence 
of fraud, good against everybody. Where 
one of the parties is ignorant of the fraud, 
tlie settlement holds good with respect to 
tliat party. If a post-nuptial settlement 
differs from ante-nuptial articles, it is im- 
peachable to the extent of its difference : see 
BoviPs case, 1 Vent. 193; Whcelev v. Caryl, 
Ambl. 121. 

In Neivstcad v. Searlcs (1 Atk. 265), where a widow 
on her second marriage settled her estate, with the 
consent of her second husband, on the children of her 
first marriage, and afterwards joined with her second 
husband in a mortgage of the settled estates to per- 
sons who had notice of the settlement, the settlement 
was held binding against the mortgagees. So an 
ante-nuptial settlement on illegitimate children will 
stand : Clarhc v. Wright, 6 H. & N. 849. But where 
the marriage is void, c. g, where a man has married 
his deceased wife’s niece, an ante-nuptial settlement 
fails for want of consideration {Chapman v. Bfadley, 
33 Beav. 61 ; see also Pawson v. Brown, 13 Ch. D. 
202 ; Coulson v. Allison, 2 De G. F. & J. 521) ; but 
the settlement cannot be set aside ten years after- 
wards by the husband’s representatives: Ay erst v. 
Jenkins, L. R., 16 Eq. 2V5. So limitations in a mar- 
riage settlement of the property of the intended wife 
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in favour of the children of a second marriage and of 
nephews and nieces are purely voluntary gifts, and 
not within the consideration of marriage : Wollaston 
V. Trihe^ L. R., 9 Eq. 44; see also Johnson y, Legard^ 
6 Mau. & S. 60. But limitations in default of children 


in favour of the wife’s next of kin, although such 
next of kin are volunteers, is an irrevocahle trust : 
PmilY, Paul, 19 Ch. D. 47 ; affirmed, 20 Ch. J). 742. 
Where a father settled a lease, on his son’s marriage, 
on the son for life, then on the wife, and then on the 
issue of the marriage, and the son covenanted to renew 
the lease and assign it, but did not assign it, and died 
indebted, the lease was held bound by the articles : 
Plowman v. Plowman, 2 Vern. 289. And where 
lands were conveyed to trustees to husband for life, 
remainder to wife for life, remainder to issue, and in 
default of issue as the survivor should appoint, and 
the husband'- dying without issue devised the lands ; 
his wife, surviving, was held entitled to exercise her 
power of appointment: Pp. of Oxon v. Leighton, 2 
Vern. 676. In Spacknian v. TinihrcU (8 Sim. 253) 
and in DilJccs v. Broadmcad (7 Jur., N. S. 56), it was 
held that assets of a deceased debtor or covenantor 
settled bond fide in consideration of marriage were no 
longer specifically liable to the claims of creditors. 
See also Ex parte McBurnie (1 De Gr. M. & Gr. 441), 
where a trader in insolvent circumstances covenanted 


by an ante-nuptial settlement to settle 500^. on hi* 
wife, and the trustees were allowed to prove f o'f it on 
his bankruptcy, L. J. Xnight-Bruce saw^g^ “ The 
settlement appears to have been one wT^ci^ an honest 
womafi, reasonably advised,* reasonably 

supposed to be fair and proper. -'^'^That seems to dis- 
pose of the whole case : she implicated in any 

Wulent intention wkcK^'^j^^ husband might have 


pose of the whole case ,• she vc’ implicated in any 
Wulent intention wkcK^'^j^^ husband might have 

^d In Meggtson r-ECster (7 Jur. 546), A. gave 
bon^ to B., and gf real 

estate “ as a ooUate;^ tj^g deeds.” 
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Subsequently the bonds were settled on B., about to 
marry, but no reference was made to the title deeds. 
On A. becoming bankrupt, and no fraud being sug- 
gested or insolvency proved against him at the time 
of the deposit, the trustee of the settlement was held 
equitable mortgagee of the real estate for the monies 
due on the bonds. In Campion v. Cotton (17 Ves. 
263 a) , the settlement was sustained by the considera- 
tion of marriage against the creditors, there being no 
evidence of fraud on the part of the wife, notwith- 
standing false recitals that the property was the wife’s; 
voluntary expenditure of the husband in improve- 
ments by building and in enfranchising copyholds was 
also protected. In Hardey v. Green (12 Beav. 182), 
the husband and wife agreed to settle all property to 
which the husband or wife might become entitled to 
such uses as the wife should appoint, and in default 
in trust for the husband, wife, and children. At the 
time neither the husband nor wife had property ; the 
husband was insolvent, and afterwards took the 
benefit of the Insolvent Act. Property subsequently 
descended on him, and it was held, as against his 
assignees, that it was bound by the articles. But 
there may be evidence of fraud on the part of the wife, 
as in Colombine v. Penhall (1 Sm. & Gifi. 228), where 
a solicitor and money-lender, being in insolvent cir- 
cumstances, settled his money on a woman, with 
whom he had previously cohabited, and married her, 
and the property remained under the control of the 
husband, and two months after the marriage a fiat of 
bankruptcy was issued against him, it was held that 
the settlement was in itself an act of bankruptcy and 
void as against his assignees ; V.-C. Stuait saying, 
“A settlement of property made by a trader with 
intent to defeat and delay his creditors is not only 
void against them, but the very act of executing such 
a settlement is, by the statute law, an act of bank- 
ruptcy.’’ And in Bulmer v. Hunter (L. B., 8 Eq. 
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46), where a man executed an ante»nuptial settlement, 
and married a woman with whom he had previously 
cohabited, with intent to defraud his creditors, the 
wife being implicated in the transaction, the settle- 
ment was held fraudulent and void as against creditors. 
So in Fraser v. Thompson (4 De Q, & J. 659), the 
^assignees of a bankrupt applied to set aside a settle- 
ment of the greater part of the bankrupt’s estate 
made previously to and in consideration of marriage, 
when the bankrupt was embarrassed and insolvent, 
and the lady aware of his embarrassments. On 
appeal, the settlement was held invalid, L. 0. Camp- 
bell saying, “Maniage is the most valuable of all 
considerations, but whatever consideration be given 
for a grant, it is necessary to see what the grantor 
had in him at the time of the grant. Here he had 
nothing ; and as the wife had full knowledge of the 
acts of bankruptcy, the settlement cannot be sup- 
ported. ... I do not wish to be supposed to ques- 
tion the decision in Campion v. Coffon^ my judgment 
turns on the acts of bankruptcy known to the wife.” 
In Townsend v. Westacott (2 Beav. 340), a voluntary 
settlement by a party considerably indebted, and 
who became insolvent within three years after, was 
set aside as fraudulent. The deed was purely volun- 
tary, and was made without any consideration, and 
when no marriage was in contemplation ; although 
the settlor afterwards married the person upon whom 
the property was settled. The onus probandi that the 
settlement is fraudulent lies on the creditors : Richard- 
son V. Horton y 7 Jur. 1144. Upon a covenant upon 
marrihge by the husband with the trustees, in case his 
wife should survive him, to pay her a sum of money, she 
is a creditor within the statute against fraudulent con- 
veyances (13 Eliz. c. 5) : Rider v. Kidder, 10 Ves. 360. 
Where a marriage settlement made by a person 
indebted goes beyond the immediate objects of the 
marriage, and there are provisions fpr collateral 
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relations from whom no valuable consideration 
moves, then, quoad those objects, the settlement has 
nothing to do with the marriage, but is to be con- 
sidered as a settlement purely for the purpose of 
providing for tlie relations, and, being without con- 
sideration, is absolutely void as against creditors 
whom it defeats and delays : S7iiith v. CherriU^. 
L. E., 4 Eq. t390. But a settlement by one not 
indebted at the time in favour of strangers will stand 
against subsequent creditors, though the settlement 
be voluntary : Holloway v. Millard^ 1 Madd. 414. 

A. devised an estate for the benefit of his children, 

B. purchased such estate, but left the money unpaid, 
and afterwards settled tlie estate on his wife and 
children. The settlement referred to the convey- 
ance, and the conveyance referred to the will. Held, 
that the settlement conveyed notice of the will, and, 
consequently, that A.’s children had a lifen as against 
B.’s children for the money left unpaid : Davien v. 
Thomas, 2 Y. & Coll. Exch. 234. Where before mar- 
riage a husband executed a bond to trustees, binding 
himself to settle his property in a certain way, and 
after marriage a settlement was made not in accord- 
ance therewith, the wife’s rights were held not bound 
thereby : Webh v. Kelly, 3 L. J., Ch. 172. Where 
a bond was given before marriage to settle a jointure, 
and after marriage a settlement was made on the 
wife and the issue of the marriage, it was held with 
respect to a purchaser fraudulent as to the children : 
Jason V. Jervis, 1 Vern. 284 ; see also Warrick v. 
Warrick, 3 Atk. 291. So where after marriage 
lands were settled other than those promised in the 
articles, the settlement was held void as against 
creditors ; but the trustees of the marriage articles 
were allowed under the bankruptcy to claim on 
behalf of the trust funij ; Gates v. Fabian, 1 9 W. E. 
61. Where a bond for 2,000/. was given to trustees 
to be void if the husband should at any time become 
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possessed of real estate, and should settle it on his 
wife and issue agreeably to the wishes of the trustees, 
and where the real estate came to the husband after 
the death of his wife, his issue by her were held 
entitled to it : Prehhle v. Boghicrst^ 1 Swan. 309. 
A bond given to the wife before marriage as a settle- 
ment will be upheld in equity, and not allowed to be 
extinguished by the marriage : Acton v. Peirce^ 2 
Vem. 480. Where before the marriage the intended 
husband signed a memorandum, agreeing that certain 
bonds should be transferred to the wife and her son 
by a former husband, and after the marriage obtained 
possession of the bonds, and disposed of them, he was 
held liable to make them good, and that the wife and 
her trustee were entitled to a lien for the amount 
upon all other property of the wife which remained 
in specie, and that the amount must be settled : 
Hastie v. Hattie, 2 Ch. D. 304. A voluntary bond 
in favour of children, though voluntary in its in- 
ception, acquires the character of a debt for valuable 
consideration when marriage takes place, with the 
knowledge of the obligor, upon the faith of the pro- 
vision made by the bond : Payne v. Mortimer, 1 Griff. 
118. 

Valuable consideration. — A valuable considera- 
tion for a post-nuptial settlement may be a payment 
of money as a portion, or an additional sum, or even 
an agreement to pay money, if it is afterwards paid 
{Brown v. Jones, 1 Atk. 190 ; Colvile v. Parker, 
Cro. Jao. 158 ; Rarnsden v. Hylton, 2 Ves. sen. 304 ; 
Rmset V. Hammond, 1 Atk. 13 ; Stileman v. Ash-^ 
down, 2 Atk. 477) ; or the wife agreeing to resign 
a contingent interest (Ward v. Shallet, 2 Ves. sen. 
16) ; or an advancement of a sum of money ( Wheeler 
V. Caryl, Ambl. 121) ; or a payment of debts (Holmes 
V. Penney, 3 K. & J. 90) ; or a settlement of the 
wife’s own money (Pott v. Todkunter, 2 Colly. 76) ; 
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or where a vested reversion was settled by the husband 
and wife on the wife for her separate use, the husband 
surrendering his right to receive the rents and profits 
during coverture {Hewison v. Negus, 16 Beav. 594) ; 
or where A. mortgaged his own estates for 5,000/. for 
the benefit of B., and B., pursuant to an agreement 
to that effect with A., conveyed his estates not only 
as an indemnity to A., but also for the benefit of his 
(B.’s) children and their issue {Ford v. Stuart, 15 
Beav. 493) ; or where a relative of the wife advanced 
the husband 150/. on his promissory note to meet the 
interest on the mortgage, which was then in arrear : 
this was held sufficient consideration for the settle- 
ment of a freehold estate worth, beyond a mortgage 
to which it was subject, about 1,300/. {Bayspoole v. 
Collins, L. II,, 6 Ch. 228; see also Thom 2 ')son v. 
Webster, 4 Drew. 628), or the wife joining with 
her husband in a fine, and parting with her jointure : 
Cottle V. Fripp>, 2 Vern. 220 ; Scot v. Bell, 2 Lev. 70. 
A promise by an infant on his marriage to settle when 
of age, and a settlement made accordingly, is not 
fraudulent : Lavender v. Blackstone, 2 Lev. 146 ; see 
also Middlecome v. Marloiv, 2 Atk. 519. Where the 
husband agreed to settle 4,000/. on his wife, secured 
by his bond and judgment, with a proviso that it 
should be void if he afterwards settled lands of the 
value of 100/. a year upon his wife, and where he 
afterwards settled lands of more than that value (the 
wife’s friends having increased her settled fortune), 
the settlement on the husband’s bankruptcy was held 
not impeachable as voluntary as to its excess beyond 
the 100/. : Maguire v. Nicholson, Beat. 592. Where 
an aunt promised to settle, and did settle, an estate 
on her nephew if he would move into a larger house, 
which he accordingly did, at a great expense ; this 
was held a sufllcient consideration to make a sub- 
sequent sale by her of the estate void : Townend v. 
Toker, L, E., 1 Ch. 446. The money paid as a con- 
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and it was held that the wife’s right to the property 
by survivorship was not barred) ; Ashton v. M^Dougall, 
6 Beav. 56 (where the reversion was settled for the 
wife’s separate use, and she took no steps to confirm 
the deed while a widow, yet it was held that she by 
remaining passive must be considered to have ratified 
it) ; Tves v. Medcalfe, 1 Atk. 63 ; nor was the infant 
wife bound with respect to property settled to her 
separate use: Simson v. Jones^ 2 Buss. & M. 365; 
Johnson v. Johnson^ 1 Keen, 648 : but as to her 
chattels real and personalty, as her husband in 
default of settlement could alienate the one, and the 
other vested in him on the marriage, she was abso- 
lutely bound : Trollope v. Linton, 1 Sim. & S. 477 ; 
Simson v. Jones, 2 Russ. & M. 365. But where the 
infant wife’s money was settled on herself and hus- 
band for their lives with remainder to the children, 
with remainder to the wife’s next of kin, and the hus- 
band died without issue, the trust for the next of kin 
was held inoperative : Gihhs v. Grady, 20 W. R. 257. 
Neither parent nor guardian has any power to bind 
the real estates of their infant wards by settlement 
made upon their marriage : Simson v. Jones, 2 R. & 
M. 365 ; Field v, Moore, 7 De Gr. M. & Gr. 691 ; Re 
Murray, 3 Dm. & War. 83; nor by a settlement 
made after marriage : Field v. Moore, supra ; Stamper 
V. Barker, 5 Madd. 164 ; nor has the Court of 
Chancery the power : Field v. Moore, supra ; Savill 
V. Savill, 2 Coll. 721. In Brown v. McCUntock (7 
Ir. Eq. R. 347), where an infant covenanted by 
marriage articles to settle her real estate, and after 
she came of age and during the coverture she exe- 
cuted a settlement in pursuance of the articles, but 
did not levy a fine, she was held bound neither by 
the settlement nor articles ; and in Lecky v. Knox (1 
Ball & B. 210), where an infant tenant in quasi tail 
covenanted to settle her estate when of age and died 
before reaching twenty-one, the remainderman was 
not held bound by the covenant. Where marriage 
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articles, executed when the lady was a minor, con- 
tained a covenant by the husband to settle her inte- 
rest in real and personal estates, including after- 
acquired property, on the usual trusts, and the wife 
died without having confirmed the articles, leaving 
surviving her husband and an only child, her heiress- 
at-law, who claimed an interest under the articles in 
the personal estate, and also the real estate attempted 
to be settled as heiress-at-law of her mother ; it was 
held that she was bound to elect under or against the 
settlement : Brown v. Brown^ Ij. K., 2 JEq. 481. 
Where the wife is an infant at the time of executing 
the settlement, she cannot take the benefit of any 
part of the deed without giving effect to the whole : 
Anderson v. Abbott^ 23 Beav. 457 ; see also Wil- 
loughby V. Middleton^ 2 J. & H. 344 ; but in Smith v. 
Lucas (18 Ch. D. 531), it was held that a covenant 
in the form of an agreement by an infant in an ante- 
nuptial settlement to settle future-acquired property, 
if for her benefit, is voidable only, not void, and is 
binding, until she has elected to disaffirm it, upon 
property coming to her during coverture for her 
separate use, but not upon property with a restraint 
on alienation ; and that her election, being a contract 
by a married woman, only binds separate property 
to which she is entitled at the date of the confirma- 
tion. Such an election made by a woman married 
after 1882 would now bind her after-acquired pro- 
perty : see the M. W. P. Act, 1882, s. 1 (1). In 
Milner v. Ilareivood (18 Ves. 259), it was declared 
that a ‘‘ partial accession at the age of twenty-one 
to a settlement by a female infant would bb con- 
sidered an election to abide by the whole : see 
also Durnford v. Lane^ 1 Bro. C. C. 106 ; Barroiv v. 
Barrow, 4 K. & J. 409 ; Davies v. Davies, L. R., 9 
Eq. 468 ; Merryweather v. Jones, 4 Giff. 509. Where 
after the death of her husband the widow consented 
to a decree which ordered part of his property to be 
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and it was held that the wife’s right to the property 
by survivorship was not barred) ; Ashton v. M^Dougall, 
5 Beav. 56 (where the reversion was settled for the 
wife’s separate use, and she took no steps to confirm 
the deed while a widow, yet it was held that she by 
remaining passive must be considered to have ratified 
it) ; Ives V. Medcalfe, 1 Atk. 63 ; nor was the infant 
wife bound with respect to property settled to her 
separate use: Simson v. Jones^ 2 Russ. & M. 365; 
Johnson v. Johnson^ 1 Keen, 648 : but as to her 
chattels real and personalty, as her husband in 
default of settlement could alienate the one, and the 
other vested in him on the marriage, she was abso- 
lutely bound : Trollope v. Linton^ 1 Sim. & S. 477 ; 
Simson v. Jonos^ 2 Russ. & M. 365. But where the 
ipfant wife’s money was settled on herself and hus- 
band for their lives with remainder to the children, 
with remairrder to the wife’s next of kin, and the hus- 
band died without issue, the trust for the next of kin 
was held inoperative : Gihhs v. Grady^ 20 W. R. 257. 
Neither parent nor guardian has any power to bind 
the real estates of their infant wards by settlement 
made upon their marriage : Simson v. Jones, 2 R. & 
M. 365 ; Field v. Moore, 7 De Gr. M. & Gr. 691 ; Re 
Murray, 3 Dru. & War. 83; nor by a settlement 
made after marriage : Field v. Moore, supra ; Stamper 
V. Barker, 5 Madd. 164 ; nor has the Court of 
Chancery the power: Field v. Moore, supra; Savill 
V. Savill, 2 Coll. 721. In Brown v. McClintock (7 
Ir. Eq. R. 347), where an infant covenanted 
marriage articles to settle her real estate, and after 
she came of age and during the coverture she exe- 
cuted a settlement in pursuance of the articles, but 
did not levy a fine, she was held bound neither by 
the settlement nor articles ; and in Lecky v. Knox (1 
Ball & B. 210), where an infant tenant in quasi tail 
covenanted to settle her estate when . of age and died 
before reaching twenty-one, the remainderman was 
not held bound by the covenant. Where marriage 



MABRIAGE SETTLEMENTS. 


303 


articles, executed when the lady was a minor, con- 
tained a covenant by the husband to settle her inte- 
rest in real and personal estates, including after- 
acquired property, on the usual trusts, and the wife 
died without having confirmed the articles, leaving 
surviving her husband and an only child, her heiress- 
at-law, who claimed an interest under the articles in 
the personal estate, and also the real estate attempted 
to be settled as heiress-at-law of her mother ; it was 
held that she was bound to elect under or against the 
settlement: Brown v. Brown, L. B., 2 JEq. 481. 
Where the wife is an infant at the time of executing 
the settlement, she cannot take the benefit of any 
part of the deed without giving effect to the whole : 
Anderson v. Abbott, 23 Beav. 457 ; see also Wil- 
loughby V. Middleton, 2 J. & H. 344 ; but in Smith v. 
Lucas (18 Ch. D. 531), it was held that a covenant 
in the form of an agreement by an infant in an ante- 
nuptial settlement to settle future-acquired property, 
if for her benefit, is voidable only, not void, and is 
binding, until she has elected to disaffirm it, upon 
property coming to her during coverture for her 
separate use, but not upon property with a restraint 
on alienation ; and that her election, being a contract 
by a married woman, only binds separate property 
to which she is entitled at the date of the confirma- 
tion. Such an election made by a woman married 
after 1882 would now bind her after-acquired pro- 
perty : see the M. W. P. Act, 1882, s. 1 (1). In 
Milner v. Hareivood (18 Yes. 259), it was declared 
that a ‘‘ partial accession at the age of twenty-one 
to a settlement by a female infant would bb con- 
sidered an election to abide by the whole : see 
also Burnford v. Lane, 1 Bro. C. C. 106 ; Barrotv v. 
Barrow, 4 K. & J. 409 ; Davies v. Davies, L. E., 9 
Eq. 468 ; Merryweather v. Jones, 4 Giff. 509. Where 
after the death of her husband the widow consented 
to a decree which ordered part of his property to be 
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paid to the trustees of the settlement, she was held to 
have assented to the whole : White v. Cox^ 2 Ch. D, 
387. If a reversionary or contingent interest fell 
into possession after the husband’s death it belonged 
to the wife, although included in the settlement 
{Le Vasseur Y, Scratton, 14 Sim. 116; Cuningham y. 
Anirobn,s^ 16 Sim. 436) ; and a bill filed by the issue 
of the marriage against the father and mother for a 
specific performance, after the mother’s interest had 
become an interest in possession, but whilst the fund 
remained outstanding, was dismissed : Borton v. 
Barton, 16 Sim. 552. “If upon the marriage, the 
personal estate vests in the husband, and he is adult, 
the court can, of course, enforce the settlement of it ; 
but if the property does not vest in the husband, as 
in the case of reversionary interests, or of personal 
estate settled to the separate use of the infant, the 
infant cannot be absolutely bound by any settlement 
that the court may make : ” per Turner, L. J., in 
Field V. Moore, 7 De G. M. & G. 714. In Williams; 
V. Williarm (1 Bro. C. C. 152), where whatever 
should come to the wife from the mother or otherwine 
was to be settled, the Lord Chancellor said that “ to 
bind an infant the marriage settlement must be fair 
and reasonable, and not tend to deprive her of any- 
thing. ... I think ‘ or otherwise ’ relates to the 
mother only ; if it was to extend further, I should 
think it unreasonable.” Where fraud enters into 
the transaction, the rules given above may not hold 
good, e.g, in Sharpe v. Fog (L. 11., 4 Ch. 35), 
where a settlement of a female infant’s real estate 
was made, but was not confirmed on her coming 
of age, and the estate was mortgaged, the mort- 
gagee being told that there was no settlement ; he 
was held entitled to priority over the persons inte- 
rested in the settlement. Where a settlement on a 
ward of court has been pro)posed to the court and 
accepted, and the marriage takes place, the parties 
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are not at liberty to vary it : Cook v. Fryer (1 Hare, 
498) ; and where the marriage took place immediately 
after the ward came of age, the court held that its 
jurisdiction still existed and reformed a settlement: 
Money v. Money, 3 Drew. 256. In the settlement 
of a female ward of court provision must be made 
for the children of any future marriage : Riidge v. 
Winnall, 11 Beav. 98. 

Section 2. — Voluntary Settlements. 

A settlement not made in conKsideration of 
marriage or for any other valuable considera- 
tion is a voluntary settlement. 

Validity . — A voluntary settlement of real 
or personal property is good against the settlor 
and volunteers claiming through him. 

A. made a voluntary settlement of an estate 
upon his wife, and two days afterwards devised the 
same. The settlement was held binding : Bale v. 
Newton, 1 Vern. 464. And in Dill v. Haddington, 
(8 Cl. & F. 168), where the husband by a post-nuptial 
contract promised his wife 3,000/., to bo paid at 
Whitsunday or Michaelmas after his death, and the 
wife survived her husband, but died before she had 
received the 3,000/., her representatives were held 
entitled to it. But in llolloway v. Ilcadington (8 Sim. 
324), where by a post-nuptial settlement all the wife^s 
present and future- acquired property was settled on 
the wife for life, remainder to the husband, &c., the 
court refused to compel the husband (now living 
apart from the wife) to perform the trusts of this 
voluntary settlement. A married woman, being for- 
merly incapable of contracting, could not bind her 

E. X 
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property by a post-nuptial settlement (see Lanoy v. 
Bv^e and Duchess of Atholy 2 Atk. 448), except with 
respect to her separate estate. Settlements made by 
the Court of Chancery will stand : Wheeler v. Caryly 
Ambl. 121. A volunteer under a voluntary bond is 
a creditor as much entitled to the protection of the 
statute of Elizabeth as a creditor for value, and a 
subsequent voluntary settlement will be set aside, 
although the volunteer debt may only be a post-obit 
one : Adames v. Ilallctty L. 11., 6 Eq. 468. 

A voluntary settlement of real property or 
leaseholds is void as against subsequent pur- 
chasers for valuCj even although they have 
notice of the settlement. 

By 27 Elk. c. 4 (made perpetual by 39 Elk. c. 18, 
s. 3), voluntary conveyances of any estate in lands, 
tenements, or other hereditaments, and aU convey- 
ances of such estates made with any clause of revo- 
cation at the will of the grantor, are void against 
subsequent purchasers for valuable consideration. 
Where A. by a post-nuptial settlement conveyed an 
estate to trustees to family uses and reserved a power 
to sell, the purchase-money to be paid to the trustees 
to the same uses, and a purchaser paid the money to 
A., who died insolvent, it was held, that the pur- 
chaser was not compelled to pay the money over 
again, although he had notice of the covenant, as the 
settlement was voluntary and fraudulent as against 
a pifrchaser : Dvelyn v. Te^nplar, 2 Bro. C. C. 148. 
See also Gooch’s case (5 Eep. 60 a), where the pur- 
chaser also had notice of the settlement ; and the fol- 
lowing oases, where a post-nuptial settlement was held 
void as against a purchaser: Pulvertoft v. Puhertofty 18 
Yes. 84; Buckler. Mitchelly 18 Yes. 100; CurrieY. Nindy 
1 Myl, & Cr. 17; Doe d. Otlcy v. Manning y 9 East, 59 ; 
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and Butterfield v. Heathy 15 Beav. 408, wliere the 
settlement was the wife’s. A voluntary settlement is 
void also against a mortgagee : Chapman d. Staverton 
V. Emery ^ Cowp. 278 ; Toicnshend v. Windham^ 2 
Ves. sen. 1. A court of equity, however, will not 
assist a vendor in defeating a prior settlement made 
by himself {Smith v. Garland^ 2 Mer. 123 ; Johnson 
V. Legard^ T. & 281) ; but it was held in Peters v. 

NichoUs (L. E., 11 Eq. 391), that the case of Smith 
V. Garland applies only to an unwilling purchaser, 
not to where the defendant wishes to complete his 
purchase by having a good title shown. Nor can a 
purchaser for value of an interest in land require a 
voluntary deed or agreement affecting the estate to 
be delivered up to him to bo cancelled : Be Iloghton 
V. Money ^ L. R., 1 Eq. 154. Where a voluntary 
settlement of lands is avoided by a subsequent sale 
for valuable consideration, the volunt^rs have no 
equity against the purchase-money payable to the 
settlor : Baking v. Whimper^ 26 Beav. 568. A mere 
deposit of title deeds with a banker does not consti- 
tute him a purchaser, and the trustees of the settle- 
ment are entitled to recover them from him : Kerrison 
V. Borricn^ 9 Bing. 76. A voluntary deed may be- 
come good by subsequent dealing for value, e, g.^ the 
property being sold by the grantee or settled upon 
his marriage: Prodgers v. Langhaniy 1 Sid. 133; 
George v. Milhanke, 9 Yes. 190. 

A voluntary settlement of real or personal 
property made in fraud of creditors isf void 
as against them. 

By 13 Eliz. c. 5 (made perpetual by 29 Eliz. c. 5)j 
conveyances of landed estates and of goods made foi 
the purpose of delayiflg, hindering, or defrauding 
creditors are void as against them, unless made upor 

x2 
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valuable consideration and bond fide to any person 
not having at the time of conveyance notice of such 
fraud. The difference between the 13 Eliz. c. 5 
and the 27 Eliz. c. 4, is that, in respect of the latter, 
every voluntary conveyance is void against a subse- 
quent one for valuable consideration, though no fraud 
is shown and the party was not indebted at the time ; 
while a creditor, to take advantage of the 13 Eliz. 
c. 5, must prove that the party was indebted at the 
time. “A voluntary conveyanbe by a person not 
indebted is clearly good against creditors. That 
constitutes the distinction between the two statutes. 
Fraud vitiates the transaction, but a settlement not 
fraudulent by a party not indebted is valid though 
voluntary per Sir Thomas Plummer, M. P., in 
Battershee v. Farrington, 1 Swan. 113. But where 
the husband was indebted at the time of making the 
settlement, the trustees were not allowed to urge that 
it was for a valuable consideration, when it was a 
mere promise of the husband^s father, and even that 
had been retracted : Beaumont v. Thorpe^ I Ves. sen. 
27; see also Townsliend v. Windham, 2 Ves. sen. 1 ; 
Walker v. Burrows, 1 Atk. 93; Barrack v. McCul- 
loch, 3 K. & J. 110; Holmes v. Penney, 3 K. & J. 90. 
“ The various instances in which the rule (as to what 
degree of indebtedness will avoid settlements) has 
been discussed in recent cases do not appear to lead 
to any more precise conclusions than this, that the 
intent to defeat or delay creditors will be inferred 
when inquiry into the circumstances of the settlor 
discloses that such must have been the probable 
result of the settlement, and that, except when an 
irresistible presumption of fraud is raised by the in- 
solvency of the settlor, the court must draw its own 
conclusion from the circumstances of each particular 
case;” 3 Davidson^ s Conveyancing, 678; see dlr&o Thomp- 
son V. Webster, 4 Drew. 632, where the same question 
is discussed. And where a settlement standing alone 



MARRIAGE SETTLEMENTS. 309 

would have been held to have been fraudulent against 
creditors, other deeds of the same date were allowed 
to be received in evidence showing that they were 
part of the same transaction : Harman v. Richards^ 
10 Hare, 81. To impeach a post-nuptial settlement 
“a single debt,” said Sir K. Arden, M.ll., in Lnsh 
V. Wilkinson (5 Ves. 387), “ will not do. Everyman 
must be indebted for the common bills for his house, 
though he pays them every week. It must depend 
upon this, whether he was in insolvent circumstances 
at the time.” But ‘‘ it is not necessary that a man 
should actually be indebted at tlie time he enters into 
a voluntary settlement to make it fraudulent ; for, if 
a man does it with a view to his being indebted at a 
future time, it is equally fraudulent, and ought 
to be set aside :” per L. 0. Hardwicke, in Stileman 
V. Ashdown, 2 Atk. 481 : see Townsend v. Westacott, 
2 Beav. 340, where Lord Langdale, M. B., said, 
that, on the one hand, the existence of any debt, and, 
on the other, the state of something like insolvency, 
was not the test to set aside a voluntary conveyance. 
See also Skarf v. Soalby, 1 Mac. & Gr. 364. In Kidney 
V. Coussmaker (12 Ves. 136) — following Montague v. 
Lord Sandwich (12 Ves. 148, n.) — it was held that 
a settlement after marriage is fraudulent only as 
against creditors at the time of making it. See also 
Holmes v. Penney, 3 K. & J. 90. But if the settle- 
ment is once proved to be a deed which against any 
creditors cannot stand, then the property becomes 
assets, and is apjdicable to the payment of debts 
generally : Ede v. Knotvles, 2 Y. & C., 0. C. JL72 ; 
Richardson v. Smallwood, Jac. 552. In Jenkyn v. 
Vaughan (3 Drew. 419), a post-nuptial settlement 
was made by a person considerably indebted at the 
time, and it was held that a subsequent creditor 
might file a bill, if any ^f the antecedent debts re- 
mained unsatisfied. If the remedy of a creditor is 
defeated by the settlement, it is no answer to show 
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that the settlor had sufficient money to pay his debts, 
if he did not actually pay them : Spirett v. Willom, 

11 Jut., N. S. 70. See, however. Freeman v. Pope^ 
L. E., 5 Ch. 538. Where a man went bankrupt 
nine months after the date of the settlement, it lay 
upon him to prove that at the time of making it he 
was in a solvent state : Crossley v. Ehcorthy, L. E., 

12 Eq. 158. A provision for the payment of debts 
in a voluntary settlement will support it against all 
future creditors: George v. Milhanke, 9 Ves. 194. 
And where a debtor made a voluntary settlement, and 
at the same time made provision for raising enough 
money to enable him to pay all his then debts, and 
having raised the money, he paid some of the debts 
only, and afterwards became bankrupt, it was held, 
that the settlement was not void : Kent v. Riley ^ 
L. E., 14 Eq. 190. If the debtor pays his debts, the 
settlement ihade while he was indebted holds good : 
Curtis V. Price ^ 12 Ves. 89. Where a settlor was 
indebted at the date of making a post-nuptial settle- 
ment, but the debt was secured by a mortgage, the 
settlement was held good : Stephens v. Olive^ 2 Bro. 
C. 0. 90. Where a solicitor had not time before the 
marriage to prepare a settlement, and the husband told 
the wife it would do equally well after; but no settle- 
ment nor agreement for a settlement was made in 
writing before the marriage, but a settlement was 
executed shortly after; it was held voluntary and 
fraudulent against creditors : Warden v. Jones, 2 De 
Q-. & J. 76. Although the settlor is not indebted at 
the i;ime of making the settlement, yet if he retains 
too great an interest in the thing settled, creditors 
will be relieved against such a settlement. Thus, 
in Twyne^s case (3 Oo. 80 b.), A. made a secret as- 
signment of goods and chattels to B., but still 
kept in possession ; this wa% held to be a fraudulent 
girt. See also the remarks of L. C. Hardwicke 
in Myall v. Mowles, 1 Ves. sen. 359. So in Mussel v. 
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Hammond (1 Atk. 16), where a father took back an 
annuity to the value of the estate comprised in the 
settlement, it was held tantamount to a continuance 
in possession, and creditors were relieved against such 
a settlement. And in Taylor v. Jones (2 Atk. 600), 
where stock was devised to husband after marriage, 
and he settled it upon himself for life, wife for life, 
and then to children ; the settlement was fraudulent, 
as the husband retained possession. So, where A. 
reserved to himself a power to mortgage and charge 
the estate with what sums ho thought fit, the settle- 
ment was held fraudulent as against creditors : Tar^ 
hack V. Marhury^ 2 Vem. 510. Where A. gave a 
guarantee to a bank for his son for 1,000/., and after- 
wards settled leasehold property worth 200/. a year 
on his wife, when his only other property was furni- 
ture and a debt of 1,500/. from his son, who after- 
wards became bankrupt ; the settlement was held 
fraudulent as against the bank suing on the guarantee : 
Re Ridler^ Ridler v. RidleVy 22 Ch. D. 74. 

Traders. — “ Any settlement of property made 
by a trader not being a settlement made before and 
in consideration of marriage, or made in favour of a 
purchaser or incumbrancer in good faith and for 
valuable consideration, or a settlement made on or 
for the wife or children of the settlor of property 
which has accrued to the settlor before marriage in 
right of his wife, shall, if the settlor becomes bank- 
rupt within two years after the date of such settle- 
ment, be void as against the trustee of the bankrupt 
appointed under this act, and shall, if the settlor be- 
comes bankrupt at any subsequent time within ten 
years after the date of such settlement, unless the 
parties claiming under such settlement can prove that 
the settlor, when making such settlement, was able 
to pay all his debts wathout the aid of the property 
comprised in such settlement, be void against such 
trustee. Any covenant or contract made by a trader, 
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in consideration of marriage, for the future settlement 
upon or for his wife or children of any money or pro- 
perty wherein he had not at the time of the marriage 
any estate or interest, whether vested or contingent, 
in possession or remainder, and not being money or 
property of or in right of his wife, shall, upon his 
becoming bankrupt before such property or money 
has been actually transferred or paid pursuant to 
such contract or covenant, be void against the trustee 
appointed under this act’’: 32 8^ 33 Viet, c. 71, 
s. 91. In Ware v. Gardner (L. Ik, 7 Eq. 317), a 
trader settled by a post-nuptial settlement all his 
property, present and future, on his wife for life for 
her separate use, &o. Five years after he became 
bankrupt. The settlement was held void, though it 
did not appear that he was indebted at the time of 
its execution, except on mortgages of part of the 
settled property which had since been satisfied ; but 
V,-C. James was clearly of opinion that the trader 
executed the deed in order to delay and hinder his 
creditors. This case was decided before the passing 
of the 32 & 33 Viet. c. 71. A voluntary settlement 
by a trader was held void, under the 91st section of 
32 & 33 Vi(!)t. c. 71, in Re Butter worthy 19 Ch. D. 588. 

Section 3. — Covenants and Clauses. 

Independent covenants. — Independent 
agreements or covenants in consideration of 
marrjage may be binding on one party, 
though the other party or jiarties have not 
performed their agreements or covenants : 
Harvey v. Ashley,^ 3 Atk. 610. 

In the above case Lord IlaVdwicke says, As soon 
as the marriage is had the principal contract is exe- 
cuted, and cannot be set aside or rescinded, the 
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estate and capacity of tlie parties are altered, tlie 
children born of the marriage are equally purchasers 
under both father and mother ; and therefore it has 
been truly said that marriage contracts ought not to 
be rescinded, because it would aifect the interests of 
third persons, the issue. . . . Though either the 
relatives of the husband or wife should fail in the 
performance of their part, yet the children may 
compel a performance ; if the mother’s father, for 
instance, hath agreed to give a portion, and the hus- 
band’s father hath agreed to make a settlement, 
though the mother’s father do not give a portion, 
yet the children may compel a settlement, for non- 
performance on one part shall be no impediment to 
the children’s receiving the full benefit of the settle- 
ment.” So in Croftoii v. Onmhi/ (2 Sch. & Lef. G02), 
L. C. Uedesdalo said, “ The failure in payment of 
the consideration in performance of the contract on 
one part never vitiates a marriage settlement. In- 
deed, where the performance of it is sought by the 
defaulting party, he cannot enforce it against the 
person injured by his default ; but that cannot affect 
the children, they must have the estate. This has 
been over and over again decided upon marriage 
contract cases.” And in Lloyd v. Lloyd (2 M. & 0. 
203), L. C. Cottenham remarked, “That with respect 
to marriage contracts, there can be no resistance on 
the part of one, because another contracting party 
has failed to perform his part of the agreement ; and 
the obvious reason is, that the parties to the contract 
are not the only persons living having an interest in 
the subject, but the contract is made by thSm on 
behalf of the issue of the marriage.” See also the 
remarks of Romilly, M. R., in Campbell v. Ingilby^ 
21 Beav. 567. In Jeston v. Key (L. R., 6 Ch. 610), 
by articles previous to marriage the wife’s father cove- 
nanted to settle certain property, and the husband 
covenanted to insure his life and to settle the policy 
and other property on his wife, which, in default of 
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issue, were to revert to liiin. The marriage took 
place, no insurance nor settlement was made, and 
the wife died without issue. The husband was held 
entitled to prove for his life interest in his father-in- 
law’s property. Sir G. Hellish, L. J. , said : ‘‘ By reason 
of the death of the wife without issue nobody can 
suffer any damage from the husband’s failure to per- 
form his part of the agreement. ... If the husband 
had died leaving a wife or children, the father would 
have been entitled to have the settlement made good 
out of his estate ; and now that the father is dead, 
the husband has a similar right to claim against his 
estate under his covenant.” But where the rights of 
the issue of the marriage are not affected, the next 
of kin, who are volunteers,” or in a sense “ volun- 
teers,” will not be allowed to claim the benefits of 
the contract against one of the parties who is not 
permitted to ‘have the benefit of the whole of it : per 
V.-C. Knight-Bruce, in Savill v. Savilly 2 Colly. 727. 
An agreement to settle a jointure in consideration of 
a portion paid by the wife’s father, though the portion 
was never paid, yet the wife shall have her jointure : 
Perkins v. Thornton^ Ambl. 502. 

The defaulting party cannot compel en- 
forcement. — Although default of payment of 
the consideration on one part does not vitiate 
a marriage contract, the defaulting party 
cannot enforce the contract against the party 
injured by his default; Crofton v. Ormshy^ 
2 Sch. & Lef. 602. 

In Mitford v. Mifford (9 Ves. 87), it was held that 
no claims can be maintained by the husband, or by 
any one in his right, while tfie terms of the contract 
are unfulfilled on his part : see, also, Corsbie v, Free^ 
Or. & Ph. 64. Where, however, the husband agreed 
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that his property should be settled six months after 
his death, and the wife’s was settled on her marriage, 
and the husband went bankrupt, the wife had no 
claim as against the creditors : Basevi v. Serra, 
14 Ves. 313. 

Children’s rights. — An obligation to make 
a settlement on the wife and the issue includes 
an obligation to make a settlement on the 
issue after the death of the wife : Prebhle v. 
Boghurstj 1 Swan. 319. 

See also the cases of Harvey v. AMcy^ 3 Atk. G12; 
Crqfton v. Or^nsby, 2 Sch. & Lef. C02 ; Lloyd v. 
Lloyd^ 2 M. & C. 192, ante^ pp. 312, 313. 

Dependent covenants. — In the case of 
marriage settlements, the convenants may be 
so framed as to be mutually dej^endent ; and 
if it be clear on the face of the settlement 
that such was the intention, that intention 
must prevail : per L. C. Cottenham, in Lloyd 
V. Lloyd^ 2 M. & C. 192. 

See also Byke v. Byke (1 Ves. sen. 376), where 
there was a covenant by the husband before marriage 
to settle lands in jointure for the wife, and other 
parts for the issue of the marriage, her fortune to 
remain in trustees till such settlement was made. 
The husband died insolvent without having performed 
his part, and it was held that the wife’s fortune 
survived for her own benefit, and the issue were not 
entitled to take it from her. In the case of Lhyd v. 
Lloyd {supra) y Lord Cottenham said: ‘^If the pro- 
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visions are clearly expressed, and there is nothing to 
enable the court to put upon them a construction 
different from that which the words import, no doubt 
the words must prevail ; but if the provisions and 
expressions be contradictory, and if there be grounds 
appearing upon the face of the instrument, affording 
proof of the real intention of the parties, then that 
intention will prevail against the obvious and ordinary 
meaning of the words.” Where the settlement of 
the husband was to be void, if the wife did not settle 
lier lands in a particular way, and she and her 
husband joined in settling them otherwise, proceeding 
as if the husband’s covenant were performed, it was 
held to be no avoidance of the settlement : Matheivs 
V. Jones, 2 Anstr. 506. Where 4,000/. was secured 
by articles, with a proviso that if the husband did not 
within two years settle a jointure he should only have 
the interest for his life, and the wife died within the 
two years before the settlement was made, it was held 
that the husband was not entitled to the portion: 
Yermuden v. Head, 1 Vern. 68. 

Husband’s covenants. — A husband may 
agree to settle all or part of his property on 
his wife, and such covenant may affect pro- 
perty possessed at the time of settlement, 
that acquired during the coverture either in 
his own right or in that of his wife, or that 
which he leaves at his death. In the last 
case he has entire freedom of disposal during 
his life. 

A settlement made by the husband will not entitle 
him in return to his wife’s closes in action, unless 
there be an express agreement to that effect : Heaton v. 



MARRIAGE SETTLEMENTS. 


317 


Sassel, 4 Vin. Abr. 40, pi. 11, n. A settlement made 
in consideration of his wife’s fortune will be confined 
to her fortune at the time, unless expressed to com- 
prehend future accessions: Mitford v. Mifford^ 9 Ves. 
87. ‘‘ If a man mairies, and in consideration of that 

marriage makes a settlement upon his wife by way 
of jointure, and in consideration of such portion as 
she is or may bo entitled to, if anything comes 
afterwards during tlie coverture to the wife, he is 
considered as a purchaser, and shall take it. If, on 
the other hand, the settlement on the wife is in con- 
sideration of her present portion or fortune, without 
reference to what comes afterwards, and the husband 
does not reduce it into possession, it will survive to 
the wife:” Gar forth v. Bradley ^ 2 Ves. sen. (377 ; see 
also Drtice v. DcniHon^ 6 Ves. 385 ; Carr v. Taylor^ 
10 Ves. 574. Where A. by marriage articles cove- 
nanted to leave his wife a moiety of tis personal 
estate at his death,” this was held to include an 
annuity in the exchequer which he had at the time 
of the articles, and which he afterwards disposed of 
by deed in his lifetime ; the Lord Chancellor saying, 
‘‘ For were she to have but a moiety of the estate the 
husband should have at his death, it would bo in the 
power of him to defeat the articles by alienation or 
gift; the reason of inserting at 1m death was to 
explain he meant only a moiety of his estates at his 
death which has escaped misfortunes and losses :” 
Webster v. Milford^ 2 Eq. Ca. Abr. 362, pi. 11, n. The 
effect of a covenant to settle his after-acquired pro- 
perty will materially depend upon the nature of the 
trusts declared in respect thereto. Thus, where the 
trusts are such as to require that the husband should 
be absolute owner, the covenant will not include 
after-acquired property in which he only takes bene- 
ficially a life interest : St, Auhyn v. Humphreys^ 22 
Beav. 175; White v. Briggs^ 22 Beav. 176. In 
Lewis V. Madocks (17 Ves. 48), the husband cove- 
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nanted to assxire to tlie use of himself and his wife, 
and the survivor of them, all such goods, personal 
estate and effects, that the husband should at any 
time during the coverture be possessed of as capital, 
not income, unless laid u]i as capital. On his death 
intestate, it was held that real property bought with 
the husband’s money was chargeable in the hands of 
the heir with the purchase-money, and money ex- 
pended for repairs, improvements, &c. Commutation 
money for the half-pay of a naval officer under the 
Pensions Commutation Act, 1871 (of which half -pay 
he was in receipt at the time of his marriage), was 
held not bound by a covenant by him contained in 
his marriage settlement to settle after-acquired “ pro- 
perty” to which he ‘‘then was or should become 
entitled.” “Become entitled ” means “ acquire title :” 
Churchill v. Denny, L. P., 20 Eq. 534. Lands were 
settled at marriage upon trust that if the wife sur- 
vived she should receive a sum equal to the rents and 
profits at the time of the marriage. Husband made 
leases and advanced the rent : — Held, that heir-at- 
law was entitled to advanced rent : Lawly v. Lawly, 
9 Mod. 32. 

Where the settlor agrees “to leave his personal 
property at his death,” he may expend the whole of 
it, but can neither lay it out in land nor leave it by 
will : Cochran v. Graham, 19 Ves. 63 ; Fm'tescue 
V. Hennah, 19 Ves. 67. A husband had cove- 
nanted to secure to his wife the benefits of the 
pension or annuity payable to the widows of sub- 
scribprs to a certain fund to which he was a sub- 
scriber, “and failing thereof, or in case the said 
pension or annuity should not be available for her,” 
to pay a yearly sum equal to the pension. At Ins 
death he had secured to her 365^. a year in the 
Bombay Military Fund. A deduction from this 
was first made, and finally, 'bn her second marriage, 
the allowance was stopped. Held, that the &st 
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husband’s estate was bound under his covenant to 
make good the deficiency : Taylor v. Hossack, 5 Cl. 
& F. 380. Where the husband settled 15,000/. on 
himself for Kfe, remainder to his wife and children, 
and gave a mortgage on his estates to secure the 
amount, but the estates failed to realise that sum 
when sold, the trustees were held entitled to retain 
the annual produce until the 15,000/. was made up : 
Smith V. Smith, 1 Y. & Coll. Exch. 338. Furniture 
was settled on the wife, and was sold and exchanged 
with the consent of the trustees ; the new furniture 
bought to replace it became subject to the trusts of 
the deed : Lane v. Grylls, 6 L. T. (N. S.) 533. 

Covenants to settle after-acquired pro- 
perty. — ^Where the covenant is entered into 
by the husband alone, its operation is clear; 
but it is difficult to reconcile the decisions as 
to the effect of covenants by husband and 
wife to settle after-acquired property of the 
wife. In Re ClintorHs Trust (L. R., 13 Eq.), 
V.-C. Wickens says, p. 304, The law on this 
subject is in a very embarrassing state, and 
the decisions are in fact irreconcileable. . . 
Such a covenant where the words are future 

does not affect present property The 

expression, ^ become entitled to,’ in Ahese 
and most covenants of the sort applies, I con- 
ceive, only to an acquisition of interest by 
the wife; and this may mean [1] an acquisi- 
tion of property in® which the wife had no 
interest at the time of marriage, and which 
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vests in her absolutely during the coverture ; 
or [2], an acquisition of property which she 
was entitled to in remainder at the time 
of marriage, and which vests in possession 
during the coverture ; or [3], an acquisition 
of property in which she had no interest at 
the time of the marriage, which vests in her 
by way of future title during the coverture, 
but does not vest in possession till it is deter- 
mined. There can be no doubt that tlie first 
of these three classes is within the covenant, 
— the difficulty arises with regard to the other 
two classes.” The difficulty will not arise 
with regard to settlements made after 1882, 
as a husband married after that date will not 
acquire by the marriage itself any rights in 
his wife’s property. It will therefore be no 
longer necessary for him to covenant to settle 
his wife’s after-acquired property ; her cove- 
nant alone will be sufficient. 

Where the husband alone covenants to 
settlp any property which his wife, or he in 
her right, might thereafter acquire, property 
given afterwards for her separate use is not 
bound by the covenant. 

See the cases of Travers V. Travers, 2 Beav. 179 ; 
Douglas v, Congreve, 6 L. J. (N. S,) Ch. 51 ; Thorn- 
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ton V. Bright^ 6 L. J. (N. S.) Ch. 121 ; Grey v. Stuart y 
30 L. J., Cb. 884. Where the recital in the settle- 
ment might by itself have been sufficient to include 
the wife’s after-acquired separate property, yet where 
in the operative part of the deed the husband alone 
covenanted to settle, her future-acquired separate 
estate was held not bound ; Hammond v. Hammondy 
19 Beav. 29 ; Young v. Smithy L. E., 1 Eq. 180. 

A covenant by husband and wife in an 
ante-nuptial settlement, to settle all the 
after-acquired property to which during the 
coverture the wife or the husband in her 
riglit shall become entitled, does not include 
present property, but only those future 
acquisitions to which the wife becomes en- 
titled during the coverture. 

' See Otter v. MelvUl (2 De Q-. & Sm. 257), where 
such a covenant was held not to extend to property 
to which, without the knowledge of the husband or 
the trustees, the wife was at the time of the settle- 
ment and marriage absolutely and immediately 
entitled. Nor to a vested estate in a moiety of a 
leasehold house ; nor to a vested interest in certain 
monies, the amount of which was not ascertained 
and distributed till some years afterwards : Wilton v. 
Colvin y 3 Drew. 617. A covenant in a settlement 
to settle “ all personal property which the wife, or 
the husband in her right, should at any time duiing 
the coverture become entitled to by transmission, 
gift, or otherwise, and whether in possession or ex- 
pectancy,” was held not to include a share in tontine 
debentures to which th^ wife was entitled in posses- 
sion at the date of the settlement, which, though of 
small value then, ultimately became of great value : 

E. Y 
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In re Browned Will, L. R., 7 Eq. 231. Where part 
of the wife’s father’s estate was overlooked and paid 
to the wife after her marriage (her father having died 
more than twenty years before), it was held not 
bound by a covenant settling all the money ‘‘that 
should during the coverture vest in her:” Churchill v. 
Shepherd, 33 Beav. 107. An agreement that every- 
thing that should come to the wife by the father’s 
death should be bound by the settlement, was held 
not to include 6,000/. to which the wife was entitled 
under the settlement of her father and mother: 
Ch'een v. Ekins, 2 Atk. 473. In James v. Durant (2 
Beav. 177), the wife’s property, which she possessed 
on marriage, consisting of stocks and shares, was 
held liable to a covenant by the husband and wife to 
settle the after-acquired property of the wife, on the 
ground that it became the husband’s by the marriage, 
and consequently was after-acquired property, to 
which the husband, in the wife’s right, became 
entitled ; but this case was said by Sir J. Wickens, 
V.-C., in lie Clinton^ s Trust (L. R., 13 Eq. 295), not 
to be reconcileable with the more recent cases of 
unimpeachable authority. “ During coverture ” will 
be impKed, though not expressed in a covenant, al- 
though the property included may be defined as pro- 
perty to come from a specified source ; lie CampheWs 
Policy Trusts, 25 W. R.. 268 ; see also Holloicay v. 
Holloway, 25 W. R. 575. 

An agreement by husband and wife in an 
ante-nuptial settlement, for the settlement by 
the husband and wife of the wife’s after- 
acquired property, is a covenant by the wife 
as well as by the husban^ whether the wife 
is a minor or of full age: Smith v. Lucas ^ 18 
Ch. D. 531. 
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In Ramsden v. Smith (2 Drew. 298), Klindersley, 
V.-C. says, “ It appears to me that in effect the words 
‘ It is hereby further agreed and declared ’ operate 
thus : they operate to show that what is comprised 
in the clause of which these words are the commence- 
ment is what all parties intend and agree shall he 
done, and whatever you find in the clause is agreed 
to be done by any given party, it is an agreement 
that that party is to do it ; but the party who is to do 
the thing is the person who is alone bound to perform 
that agreement.’’ In Dawes v. Trcdwell (18 Ch. D. 
354), Jessel, M. li. says, The rule is that where you 
have such words as ‘ it is hereby agreed and declared 
between and by the parties to these presents ’ that 
some one will do an act or make a payment, and that 
someone is a party to the deed it is a covenant by him 
with the others and not a covenant by all of them.” 
Thus in Campbell v. Bainhridge (L. K.* 6 Eq. 269), 
where it was declared and agreed, and the husband 
for himself, his heirs, executors and administrators, 
covenanted that the wife’s future separate estate 
should be conveyed by the husband and wife to the 
uses of the settlement, the covenant was held by 
V.-C. Stuart to bind the wife’s separate estate. If 
the wife is a minor, and the covenant is for her 
benefit, it is voidable only and not void : see Smith 
V. Lticas^ 18 Ch. D. 531, a7itc^ j). 303. 

A covenant by husband and wife in an 
ante-nuptial settlement to settle all the ^fter- 
acquired property of the wife includes all 
property given to her afterwards for her 
separate use, unless it is expressly excluded 
from the settlement, or there is attached to it 
a restraint upon anticipation. Such a cove- 

Y 2 
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nant does not, however, include property left 
to the wife with a power of appointment. 

See Milford v. Pcile^ 17 Beav. 602 (where 
the covenant was that all property which should 
conje to her absolutely, and not bound by any 
trust or provision otherwise than for her absolute 
use ; Taiimey v. Ward, 1 Beav. 563 ; Willoughby v. 
Middleton, 2 J. & H. 344 ; Camjjhell v. Bainhridge, 
Jj. R., 6 Eq. 269 (where the wife was left 5,000/. to 
her separate use, free from the control of her husband, 
but there was no clause against anticipation) ; and In 
re Porfadown, 8fc. llaihcay Co., Ir. Rep.,Eq. 293 (where 
money appointed absolutely to the wife to her sole 
and separate use, under a power of appointment, was 
held within the covenant). In Coventry v. Coventry 
(9 Jur., N. S. 613), where money was assigned to trus- 
tees for the wife’s separate use, and the husband and 
wife both covenanted that any estate real or personal 
coming to ■wife and not being already settled for 
her separate use, should be settled on the like trusts;” 
legacies afterwards bequeathed to the wife’s separate 
use were excluded from the covenant. The wife’s 
separate estate may be expressly preserved from 
falling into the settlement by being expressly 
excluded by words in the settlement, or by the 
donor ; thus, where the wife was to have “ such part 
of the same as she may require for her separate use 
independent of her husband, and free in all respects 
from his debts and engagements,” it was held that 
the money left was not bound by the settlement : 
Pe Mainwaring^s Settlement, Tu. R., 2 Eq. 487 ; 
see Pe Allnutt, 22 Ch. D. 275. So where the 
covenant excepted “ any estate or effects already 
settled to her separate use” {Whitgrcave v. WhiU 
g reave, 33 Beav. 532) ; or where the covenant was to 
settle future property not otherwise previously settled; 
and a legacy was left to the wife for her separate 
use free from her husband’s debts, control and en- 
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gagements : Kane v. Kane^ IG Ch. D. 207. Where 
a married woman was entitled under a bequest to her 
for life, remainder to her child or children, and if she 
died without issue to her personal representatives; 
and by a post-nuptial settlement she was entitled for 
her separate use to all property that should devolve on 
her during the joint lives of herself and her husband ; 
it was held, that there being no children, the subject 
of this bequest was not included in the covenant, and 
that the husband, as general administrator of the 
wife, was entitled in exclusion of the executor of her 
will relating to her separate estate : lie Wyndham^ s 
Trusts ^ L. It., 1 Eq. 290. A covenant by husband 
and wife to settle after-acquired property of the wife 
does not include property to which she subsequently 
becomes entitled for her separate use as to which 
there is a restraint upon anticipation : Brooks v. Keiths 
1 Er. & Sm. 4G2 ; Sniiih v. Lucas, 18 Oh. D. 531. 

Property left to the wife with a power of appoint- 
ment does not fall within a covenant binding all sums 
to which she shall become entitled ; and where all 
sums of 500/. and upwards were to be settled, and the 
wife on the same day appointed eleven several sums of 
499/. 195. 11(/. to herself, the whole amount was held 
free from the settlement {Bower v. Smith, L. R., 11 Eq. 
279) ; but if the wife exercises the power and appoints 
to herself, and the amount appointed comes within 
the limits of the settlement, it is bound : Ewart v. 
Ewart, 11 Hare, 276. Property appointed to a wife 
after the marriage in exercise of a power in existence 
at the time of marriage, and to which properJ;y she 
would have been entitled in default of appointment, 
was held not within a covenant to settle property 
which the wife was entitled to at the date of the 
settlement, or should become entitled to during cover- 
ture: Swcetapple v. Horlock, 11 Ch. D. 745. 

Property (real and personal) devised and be- 
queathed to the husband and wife, their heirs, exe- 
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was held not subject to a covenant to settle property 
which the husband or wife or either of them in right 
of the wife should at any time or times during the 
said intended coverture become seised or possessed 
of {Re Redder^ Settlement Trusts, L. li., 10 Eq. 585) ; 
and where property to which the wife should at any 
time or times during the said intended coverture 
become beneficially entitled in possession or reversion 
derivable directly or indirectly from A. was to be 
settled, and at the date of the settlement the intended 
wife was entitled under A.’s will to a fund, subject 
to the life interest of a person who outlived the wife ; 
it was held that the fund was not subject to the 
covenant: Re Jones’s Will, 2 Ch. D. 362 (where Re 
Viant’s Settlement Trusts, L. R., 18 Eq. 436, was not 
followed). And the interest remaining contingent 
during the whole of the coverture was held not 
bound by a, like covenant in Bering v. Kynaston 
(L. R., 6 Eq. 210) ; and Atcherlcj/ v. Du Moulin (2 
K. & J. 186). A contingent reversionary interest 
which became vested during coverture, but which did 
not fall into possession till after the wife’s death, was 
held not to be within a covenant of the husband’s to 
settle whatever should come during coverture, whether 
in possession, reversion, remainder, contingency, or 
expectancy: Re Michcll’s Trusts, 6 Ch. D. 618; 9 
Ch. D. 5. Grajftey v. Ilumpage (1 Beav. 46), and Re 
Hughes’ Trusts (4 Giff. 432), must now be considered 
to be of doubtful authority: see Y.-C. Wickens’ 
remarks in Re Clinton’s Tmesis, L. R., 13 Eq. 305. 
A marriage settlement contained a joint covenant by 
husbahid and wife to settle “ all property which the 
wife, or the husband in her right, might hereafter 
become entitled to, either under the will or intestacy 
of, or by gift from, the wife’s father, or any other 
person;” the husband died and left all his property to 
Ids wife ; the wife’s father died before the husband, 
and by events which happened after the father’s 
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death a sum of 100/. previously reversionary devolved 
on the widow ; it was held, that the 100/., but not the 
property left by the husband, was subject to the 
covenant : DicMnson v. Dillwyn^ L. E-., 8 Eq. 54G ; 
see also Carter v. Carter^ L. II., 8 Eq. 551 ; In re 
Edwards^ L. II., 9 Ch. 97 ; and Iloicell v. IloiceU^ 4 

J. (N. S.) Ch. 242, where the wife^s after-acquired 
property was limited to that which she acquired 
during the coverture, and therefore not that coming 
to her under her husband’s will. 

The terms of tlie covenant may bo such as 
to include reversionary interests, although 
they do not fall into possession during the 
coverture. 

Eor example, where the words used : if she is or 
if she becomes entitled for any interest or estate 
whatsoever : ” dictum of Turner, L. J., in Mackenzie!^ s 

Ch. 348; followed by Malins,V.-C., 
in Agar v. George, 2 Ch. D. 706. See also Butcher v. 
Butcher (14 Beav. 222), lie Jackson^ s Will (13 Ch. D. 
189), Cornmcll v. Keith (3 Ch. D. 767), and Lee v. 
Lee (4 Ch. D. 175), where the covenant specifically 
included reversionary property. On the marriage of 
a woman (A.) who was entitled in reversion to a 
share of real and personal property, a settlement was 
executed by which the husband (B.) covenanted with 
the trustee (the wife’s brother), “that if at any time 
during A.’s life any real or personal estate should be 
given or devised, descend or devolve, bequeatBed or 
come to A. or B. in her right,” it should be settled 
“ to the intent that the same might be and remain a 
separate, personal, and inalienable provision for A. 
during the intended coverture,” &c. Held, that the 
reversionary property vfas included in this covenant, 
and that it was inalienable during the coverture ; a 
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sale of it to the trustee was set aside ; and advances 
which had been made to or for A. were to be a charge 
on A.’s remainder expectant on her coverture ceasing: 
Spring v. Pride^ 12 W. R. 610; aflSrmed 10 Jur., 
N. S. 646. The decision is based upon the peculiar 
words of the covenant, and that its object and purpose 
was to secure the property of the lady for the purposes 
of the settlement. 

Where a settlement purports to assignor 
convey non-existent property, the assignment 
is equivalent to an agreement to assign or 
convey such property when it comes into 
existence. An agreement or covenant to 
settle specific non-existent property will have 
the effect of vesting the beneficial interest 
therein in the parties interested under the 
settlement when the property subsequently 
comes into existence. 

It is doubtful whether a discharge in bankruptcy 
would release a husband from a covenant contained 
in a marriage settlement to settle specific after- 
acquired property which vests in him after obtaining 
his discharge. The better opinion is that while his 
personal liability upon the covenant would no longer 
exist, the covenant would bind the property when it 
came into existence, and that he would simply hold 
it as trustee upon the trusts of the settlement : see 
Colly er v. Isaacs^ 19 Ch. D. 342, and the remarks of 
Jessel, M. R., on pp. 351, 352. 

Covenant to insure life, — Where the settlor 
covenants to insure his life, and fails to do 
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SO ; or insures and fails to pay the premiums ; 
damages arc recoverable against him. 

In Re Arthur^ Arthur v. Wynne (14 Ch. D. 603), 
the husband covenanted to insure his life within two 
years, and assign the policy to the trustees of the 
settlement, he being then in good health ; he took 
no steps to insure till one day before the expiration 
of the two years, and was then so ill that he could 
not insure ; on his death two months later, it was 
held that the trustees could prove against his estate 
for damages ; and in Re Miller^ Ex parte Wardley 
(6 Oh. D. 790), X. covenanted with the trustees to 
keep up certain policies of insurance on his life ; he 
afterwards became bankrupt, and the trustees kept 
up the policies out of other funds applicable (inter 
for that purpose until his death ; they proved 
against X.'s estate for the estimated value of the 
covenant, but before the amount was paid X. died ; it 
was held, that the trustees were entitled to receive from 
his estate the actual amount of the premiums they had 
I)aid, although the bonuses in respect of the policies 
exceeded the amount of such premiums. But where 
trustees had a discretion to continue or vary invest- 
ments, and the estate comprised a policy of insurance 
which the tenant for Kfe kept up, and it fell in after 
her death, her estate was held not entitled to be 
reimbursed to the amount of the premiums she had 
paid : Re WaugJds Trusts^ 46 L. J., Ch. 629. 

Covenants by strangers. — If a stranger 
covenants to settle property on the husband 
and wife, he is as much bound by the 
covenant as are the husband and wife. 

Where a father, bein|; entitled to a sum of money 
on mortgage, covenanted on the marriage of his 
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daughter that a certain specific part of it should 
be transferred to the trustees of the marriage settle- 
ment within three months after his death, and 
covenanted to pay interest in the meantime, such 
covenant was held to amount to an actual assign- 
ment : Brownloiv v. Earl of Meath ^ 2 Ir. Eq. R. 383. 
But where the wife’s father covenanted to give, 
leave, or bequeath unto the wife an equal share 
with his other cliildren of all the real and personal 
estate of which he should die seised or possessed, and 
the wife died before her father, who left his property 
to his widow and other daughter ; the Imsband was 
held to have, under the circumstances, no good ground 
of action against the executor of the father: Jones v. 
IIoiv, 7 Hare, 2G7. But where a father on the mar- 
riage covenanted to give and bequeath by will to his 
son 2,500/., or if the son should die before his father 
leaving his wife, then to the wife; and the father 
went bankrujjt ; it was held that the covenant was 
not to be construed as affecting only assets applicable 
to payment of legacies, but created a specialty debt 
against his estate : Graham v. Wick ham y 1 I)e G. 
J. & S. 474. 

Performance of covenants. — Where there 
is a covenant in a marriage settlement to 
settle property upon the trusts of the settle- 
ment, or to confer certain benefits upon any 
of tjie parties to the settlement, and the 
covenantor does something which may be 
regarded as a performance in full or in part 
of such covenant, it will be considered to 
have been done in pursuance of the covenant: 
Blandy v. Widmore^ 1 P. W. 324 ; Lechmere v. 
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Earl of Carlisle^ 3 P. W. 227 ; Davys v. Howard^ 
6 Bro. P. C. 370. 

Thus a covenant by a husband to leave his wife 620/. 
was held to be performed by her receiving a larger 
sum, upon the death of her husband intestate, as her 
share under the Statute of Distributions : Blandy v. 
Widmore^ siqjra, A covenant by a father to settle 
an estate of 200/. annual value upon a son was held 
to be performed by lands descending upon him of 
that value; WUcoclis v. WilcacJis, 2 Vein. 558. A 
covenant by husband to pay the trustees of the settle- 
ment certain sums of money to be laid out by them 
in the purchase of lands, was held to be performed 
by a purchase by the husband himself of lands for a 
sum slightly larger than the sums agreed to be paid : 
Sowdon V. Sou'don, 1 Bro. C. C. 582. vSo where A. 
covenanted to convey and settle lands, or a rent- 
charge issuing thereout, of the yearly value of 40/., 
on trustees, to the use of himself for life, and after- 
wards to his wife for life, in bar of dower, remainder 
to their heirs ; and though A. was not possessed at 
the time of marriage of any lands, yet he afterwards 
purchased freeholds of the yearly value of 49/. but 
made no settlement, the covenant was held to be a 
lien on the lands, and the heir-at-law was not allowed 
to claim the lands, and also to have the settlement 
made good out of the personal property : Deacon v. 
Smith, 3 Atk. 323. Scmble, that if a person covenants 
to grant an annuity out of freehold lands, and after- 
wards purchases such, they will be bound by the 
covenant : Welledey v. Wellesley, 4 Myl. & Cr. 561. 
So where by settlement A. covenanted to settle an 
estate on his wife, but did not so settle it, and subse- 
quently exchanged it for another estate and 1,050/., 
this second estate and the 1,050/. were held bound by 
the covenant, and A. Tiaving died insolvent, the 
1,050/. was held to be a debt by specialty under the 
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covenant : Poivdrell v. Jones, 2 Sm. & G. 335. But 
where A. covenanted to secure to his wife an annuity 
of 1,000/. a year issuing out of lands for her jointure 
and in bar of dower ; and by his will left his wife 
certain parts of his real and personal estate of consi- 
derable value ; this was not considered as a satisfaction 
of the annuity, for to make a devise or bequest a 
satisfaction for a collateral demand, or performance 
of a prior contract, it must be ejusdem generis, and 
not land for money, or money for land ; or must at 
least be of such certain and known value and estima- 
tion, and so far of the same nature of the thing to be 
satisfied therewith, as to appear indisputably to be 
equivalent or superior, not only in gross value, but 
in annual income, to the debt or demand, or the thing 
to be performed : Broughton v. Errington, 7 Bro. 
P. C. 461. So, in Barret v. Bechford (1 Ves, sen. 
521), L, 0.*Hardwicke said, ‘‘It is a general rule 
of satisfaction, that the thing to be considered as a 
satisfaction should be exactly of the same nature and 
equally certain.’^ Where husband covenanted to 
give his wife by deed or will 1,000/. at his death if 
she survived him, but died intestate; she was held 
not entitled to her distributive share in addition to 
her claim under the covenant : Lee v. D'* Aranda, 1 
Ves, sen. 1 ; see also Garthshore v. Chalie, 10 Ves. 1. 
Where A. covenanted to settle 2,000/. in trust as B. 
should appoint, and in default for her separate use 
for life, then to the husband for life, remainder to 
her children, and in default for the husband abso- 
lutely, and A. paid 1,000/. to the trustees of the settle- 
ment, and bequeathed 2,800/. to B. for her separate 
use for life without power of anticipation, with 
remainder to her children ; this was held not to be 
a performance of the covenant : Tussaud v. Tussaud, 
9 Ch. D. 363. The purchase of houses in London, 
and of lands of the tenure of borough-English, was 
held not to be a due execution of a covenant to pur- 
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chase or settle “ lands of inheritance : Pinnel v, 
Hallet^ 2 Ves. sen. 276. Nor would a purchase of copy- 
holds he generally considered as a performance of a 
covenant to purchase and settle lands: AtUGen, v. 
Whorwood^ 1 Ves. sen. 541 ; but see Wilks v. Wilks ^ 
5 Yin. Ah. 293, pi. 39. Where a man describes 
himself as entitled to land in remainder, and promises 
when it becomes vested he will settle it, and after- 
wards he becomes possessed of it by a different title, 
he is not bound to settle it : Smith v. Osborne^ 6 

H. L. Cases, 375. Where A. granted his nephew’s 
wife an annuity on her marriage, and charged it on 
his land, and after A.’s death a decree was pronounced 
declaring that he was only entitled to a life interest 
in such lands ; it was held that the wife was entitled 
to proceed against the personal estate for satisfaction 
of the annuity : Monypenny v. Monypenny^ 9 II. L. 
Cases, 114. Where a father covenanted to settle 
5,000/. on his daughter, whereof 1,000/. was to be paid 
to the husband, and 4,000/. was to be a provision 
for the daughter, her husband, and their issue, and to 
be paid in the father’s lifetime or within two years 
after his death ; it was held that the gift of residue 
to the daughter by her will made prior to the settle- 
ment was adeemed to the extent of the 4,000/. ; but 
that there was no ademption as to the 1,000/. which 
had been paid to the husband (Cooper v. Macdonald^ 
L. R., IG Eq. 258) ; and where C. W. covenanted 
at her decease to leave 1,000/. to be settled upon L. for 
life, then for her husband for life, and with the 
usual trusts for her children, and the will settled, the 

I, 000/. on similar trusts, but omitted the husband’s 
life interest ; it was held to be a case of satisfaction, 
and that neither L. nor her children took anything 
additional under the will, unless L.’s husband sur- 
vived her : Mayd v. Fiel^, 3 Ch. D. 587. Lord W. 
on the marriage of his son covenanted that he would, 
by his will, direct his executors to invest 10,000/. in 
trust for his son’s wife for life for her separate use, 
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with remainder to her children. Bj his will Lord 
W. directed his trustees to pay an annuity of 2,000/. 
for five years to his son’s wife for her separate use, 
and at the end of five years to his son’s wife and 
children upon the trusts of theh marriage settlement. 
It was held that the sum of 10,000/. given hy the 
will was not a satisfaction of the sum payable under 
the covenant ; but that the annuity of 2,000/. was a 
satisfaction of the interest of the sum payable under 
the covenant, and must abate to that extent : Bethell 
V. Abraham^ 8 Ch. D. 590, n. 

The question whether a gift in a will is a satisfac- 
tion of a portion given in a settlement is one of in- 
tention. Where the settlement precedes the will the 
intention to satisfy a covenant must be distinctly 
expressed or clearly indicated. Great differences in 
the sums given, and in the limitations of the trust 
on which th^sy are given, will be taken as indications 
that a gift in the will was not meant in satisfaction 
of the covenant. Where, too, the gift by the will is 
not to the child, but to trustees, to pay debts and 
legacies, and then to pay the residue to the child, the 
form of the gift will be taken as an indication that 
the debt due under the settlement must be satisfied 
before the residue is declared. There is a marked 
distinction between ‘‘ademption” and “satisfaction.” 
In the former the benefit is given by a revocable 
instrument, and in any future gift the giver may 
declare his pleasure as to the second gift being taken 
in substitution for the first. In the case of the gift 
by settlement, followed by a will, the persons who 
benefit have the right to elect which of the gifts they 
will take — a right which does not arise in the other 
case : see the judgments of Lords Chelmsford (L. C.), 
Cran worth, Eomilly and Colonsay in Chichester {Lord) 
V. Coventry yJj, E., 2E. & Ir^^Ap. 71. See also, In re 
Ttissaud^s Estate^ 9 Ch. D. 363 ; and Paget v. Grenfell^ 
L. E., 6 Eq. 7 ; where it was held that a gift in the will 
was not a satisfaction of a covenant in the settlement : 
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and Camphell v. Campbell^ L. R., 1 Eq. 383 ; and 
Russell V. SL Auhyn^ 2 Ch. D. 398, where the gift 
was held to be a satisfaction. See also McCarogher 
V. Whieldon, L. R., 3 Eq. 236. 

Election. — ^Whero the benefits covenanted 
to be settled are not given in identically the 
same way as promised, the persons interested 
may be put to their election as to whether 
they will hold to the covenant, or take the 
other advantages given instead. 

Thus, where wife’s father covenanted to leave one 
moiety of his estate for the husband to take first life 
interest, and for the wife to take second, and by his 
will he left a moiety with fiirst life interest to the 
wife, and second to the husband, it was held a case of 
election : Russell y. St, Aubyn^ 2 Ch. D. 398. And 
where A., on his marriage, promised that he would 
by his will, or some good assurance, grant to his wife 
1,000/., and died without having given it, his widow 
was held not entitled to the 1,000/. and also to her 
distributive share of A.’s personal estate: Lee v. Cox^ 
3 Atk. 419. As to where the wife received a provi- 
sion by way of marriage settlement, in lieu of dower 
or thirds, and afterwards claimed a third of the un- 
disposed residue of her husband’s estate, see Bruce v. 
Benisoriy 6 Yes. 385 ; Colleton v. Garth^ 6 Sim. 19. 
Where A. covenanted by marriage articles either to 
settle lands of the value of 400/. a year upon himself 
for life, then to his wife for life, and afterwards to 
the children, or that the wife should have 3,000/. in 
money in lieu of dower or thirds ; and the wife elected 
to have the 3,000/., but the children insisted on a 
settlement; a settlement; was decreed; Hancock v. 
Hancock^ 2 Vem. 605. 
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Validity of Clauses in Settlements. — A 

husband cannot settle his own property so as 
to secure a provision thereout for his wife in 
the event only of his bankruptcy ; nor can he 
give a bond to pay a sum on the happening 
of that event, except to the extent of the 
property which he obtained witli his wife on 
marriage : Lester v. Garland^ 5 Sim. 205 ; 
Iligginson v. Kellg^ 1 Ball & B. 252 ; Ex 
parte Coohe^ 8 Ves. 353. 

In Higinhotham v. Holme (19 Ves. 88), A., on his 
marriage, settled his freeholds and leaseholds to the 
use of himself for life, unless he should emhark in 
trade and in the life of his wife become bankrupt, 
and from his decease or bankruptcy to secure an an- 
nuity for his wife, and subject thereto for his heir, 
executors, &c. On his marriage A. had no intention 
of going into trade, but afterwards did so, and be- 
came bankrupt. The settlement was held void as 
against his creditors. But where there was a settle- 
ment of the husband’s estate, on his marriage, in 
trust to pay the rents, &c., “ unto or for the mainte- 
nance and support of the husband, wife, and children, 
or otherwise, if the trustees should think proper to 
permit the same to be received by the husband during 
his life, without power to assign, mortgage, charge, 
&c. “^he same,” it was held, that a trust had been 
created for the maintenance and support of the wife 
and children out of the property during the husband’s 
life, and that upon his bankruptcy his assignee in 
bankruptcy took everything, subject to a proper pro- 
vision for the wife and children : Page v. Woy^ 3 
Beav. 20^ Where a bond is to be paid only in the 
•event of the wife surviving the husband,, or on his 
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bankruptcy, and the husband becomes bankrupt in 
the lifetime of his wife, her trustees cannot prove for 
the amount of the bond : Ex parte Murphy^ 1 Sch. & 
Lef. 44. See also Stiiddy v. Tingcombe^ 5 Ves. 695. 
And in Ex parte Cooke (8 Ves. 353), it was held, 
that a bond by a husband to pay a sum in the 
event of his bankruptcy or insolvency was void ; yet 
as the husband had received all his wife’s fortune, 
and had not made a settlement as agreed, and had 
executed a bond in the penal sum of 10,000/. on the 
condition of paying 5,000/. at the end of six months 
from the date of the bond, proof was admitted under 
his bankruptcy, not only for the amount of the wife’s 
property agreed to be settled, but for the 5,000/., or 
so much of the 5,000/. as the value of the property 
of the wife would extend to beyond the sum agreed 
to be settled. In Ex parte SJmte (3 Dea. & Ch. 1), 
a husband obtained 150/., his wife’s lAarriage por- 
tion, by executing a bond for 1,200/. for self till 
death or bankruptcy, then for wife, &c. ; and on his 
bankruptcy, the trustees were allowed to prove for 
the 1,200/., to be invested in stock, for payment dur- 
ing husband’s life of interest first on the 150/. and 
then the remainder of the interest to creditors ; after 
the husband’s death the 1,200/. to go upon the trusts 
of the bond; see also Ex parte Hodgson, 19 Ves. 206. 
Where a bankrupt has an interest in a fund settled 
on marriage, and is also liable to contribute thereto, 
his interest may be made available in satisfaction of 
his covenant : Ex parte Gonne, Re March, 3 Mont. & 
Ayr. 166. See also Ex parte Smith (2 Mont. &«AyT. 
536), where the dividends on the amount settled were 
to be divided between the husband and wife, and the 
amount not having been wholly settled before the 
husband’s bankruptcy, the trustees were allowed to 
accumulate the share of J:he dividends payable to the 
bankrupt, until the sum which he had agreed to settle 
was made up. A sum covenanted by the husband 
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to be paid when demanded by the trustees on the 
request of the wife is, if demanded before his bank- 
ruptcy, provable : Ex parte Brenchley^ 2 Q*. & J. 174; 
Ex parte Granger, 10 Ves. 349. But where a hus- 
band a^eed to repay 1,000/., his wife’s fortune, on 
his deatn or bankruptcy, and before the latter event 
gave a mortgage to secure the amount, it was held 
void as a nudum pactum : Ex parte Robinson, 1 Moll. 
291. Furniture may be settled by a husband on a 
wife for her separate use, though it remains in the 
house where he resides with his wife : Simmons v. 
Edwards, 16 M. & W. 838. The bonuses on a life 
insurance, settled on a wife, &c., follow the policy, 
and are not assets for creditors : Parlies v. Bott, 9 
Sim. 388. In Manning v. Chambers (16 L. J. (N. 8.), 
Ch. 245), A. settled property on himself for life, then 
for B. (his son) for life, “ or until he shall become 
bankrupt, arfd upon his becoming a bankrupt,” &c., 
then for C. (B.’s wife) for her separate use. B. be- 
came bankrupt before the deed was signed. Held, 
that on A.’s death, C. was entitled. 

Projierty not belonging to the husband 
may be settled on him for his life or until 
his bankruptcy, but the settlement must 
clearly show that liis interest is to determine 
absolutely on the happening of either event : 
Lochjcr Y. Savage^ 2 Stra. 947. 

I 

Thus the wife’s property may be so settled : Ibid, 
See also Ex parte Hinton (14 Ves. 598), where part 
of the wife’s money having been lent to the husband 
upon his bond under a power for that purpose, was 
held provable imder the oon|.mission of the husband’s 
bankruptcy. In Stephens v. James (4 Sim. 499), the 
husband’s interest was to cease if he “ should do any 
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apt to charge the annuity,’’ and the selling of it to 
the trustee was held a termination of it. And in 
Roffey V. Bent (L. E., 3 Eq. 759), dividends were to 
he paid to B. for his life, or until he should assign 
or encumber the same or until he should do or suffer 
any act whereby the dividends should become payable 
to another person ; and a judgment creditor of B. hav- 
ing obtained a charging order against the trust fund, 
it was held that a forfeiture had taken place : see also 
Montefiore v. Behrens^ L..E., 1 Eq. 171; Oldham v. 
Oldham^ L. E., 3 Eq. 404. But where the wife’s 
money was to be lent to the husband on bond at 5 
per cent., and no interest paid till he should decline 
trade, then the interest to be paid him for life, 
remainder to the wife &o., and the husband became 
bankrupt, his assignees were held entitled to the 
interest of the dividends during the life of the hus- 
band : Stratton v. Ilale^ 2 Bro. C. C. 490. Where 
a woman made a voluntary settlement, and transferred 
stock upon trust in case of her ever marrying, for 
her husband and children, and afterwards became 
insolvent, the court dismissed the bill by the 
assignees to have the fund transferred, although the 
woman was still single : Kirk v. Curetony 1 C. P.U. 191. 
Where there is a clause in a marriage settlement to 
advance money to the husband, that clause becomes 
inapplicable on his bankruptcy : Boss v. Godsally 1 
Y. & CoU. C. C. 617. 

Section 4. — Construction. 

• 

Marriage articles, — While executed trusts 
in marriage articles receive the same con- 
struction with regard to limitations affecting 
them as similar limitations of legal estates, 
executory trusts will not be construed with 
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legal strictnesSj but with regard to the in- 
tention of the parties : Leclcy v. Knox^ 1 Ball 
& B. 215. 

In marriage articles this intention is presumed 
from the nature of the instrument to he in favour 
of the issue. Thus if articles are so worded that if 
construed strictly, either the husband or wife would 
take an estate tail, a strict settlement will be decreed, 
i, e. the estate will be limited to the husband and 
wife for life, with remainder to the issue of the mar- 
riage in tail as purchasers: Trevor v. Trevor^ 1 P. 
Wms. 622 ; affirmed, 5 Bro. P. C. 122 ; Nardike v. 
Wilkes, Gilb. Eq. Pep. 114. Sometimes words are 
supplied by the court. Thus articles provided 
that the wife’s portion was to be laid out in land, 
to be settled "^on the husband and wife and the heirs 
of their bodies, and if not laid out in land during 
their joint lives, and the Avife should die first, that 
the money should go to the wife’s brother and sister. 
The wife died first leaving issue before the money 
was thus expended; but the court supplied the 
words “if the wife die without issue,” and excluded 
the brother and sister : Kentish v. Neicman, 1 P. 
Wms. 234; see also McGuire v. Scully, Beat. 378. 
Where the words in articles would, if construed 
strictly, create a joint tenancy among the children 
of the marriage, equity will decree a settlement upon 
them as tenants in common, either with provisions 
for limiting over the shares of any who die under age 
without issue, or for making the interests of the 
children contingent upon their attaining twenty-one 
if sons, or, if daughters, attaining that age or marry- 
ing : Young v. Macintosh, 13 Sim. 445. Where, in 
articles, a person has agreed or covenanted to settle 
chattels upon similar trusts to real estate in strict 
settlement, the court will order clauses to be inserted 
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in the settlement preventing the chattels vesting 
until the tenant in tail shall attain the age of twenty- 
one years, or die under that age leaving issue : Dtihe 
of Newcastle v. Countess of Lincoln ^ 3 Ves. 387. 
Where articles direct personal property of the wife to 
be settled upon trust for the husband and wife during 
their joint lives, they will be carried into effect by 
giving the wife the first life interest to her separate 
use : Cogan v. Duffieldy 2 Ch. D. 44. But where 
articles are so framed that the husband and wife 
have jointly the power of defeating the provision for 
the issue, or where they show that the parties them- 
selves knew and made a distinction between limitations 
in strict settlement, and limitations leaving it in the 
power of one of the parents to bar the issue, a strict 
settlement will not be decreed : Hoicel v. lloivef 2 
Ves. sen. 358, 359. Executory trusts in post- 
nuptial articles will be construed like executory 
trusts in wills {Dillon v. Blake ^ 16 Ir. Ch. Itep. 24) ; 
as also will executory trusts in post-nuptial settle- 
ments not made in pursuance of ante-nuptial articles : 
Bochford v. Fitzmaurke^ 1 Con. & Law. 158. In both 
these cases the intention is not presumed to be in 
favour of issue, but is to be inferred from the 
language of the instrument : see Glenorchy v. Bos- 
ville, 1 W. & T. L. C. in Equity, 1, and the valuable 
notes thereto for other cases on this subject. 

Usual powers and provisions. — Where articles 
contain a clause that the settlement shall include the 
usual powers and provisions, such a clause wijjl au- 
thorize the insertion in the settlement of powers of 
leasing, including the granting of mining and build- 
ing leases ; powers of partition ; and provisions for 
the maintenance, education, and advancement of the 
children, or issue, during their minority : Hill v. Hill^ 
0 Sim. 145. See also Turner v. Sargent (17 Beav. 
515), where the settlement was to be made in pur- 
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suance of a will. In Hill v. Hill (6 Sim. 145), Sir 
jr. Shadwell, V.-C., said : “ There is a palpable dis- 
tinction between inserting in a settlement powers 
for the management and better enjoyment of the 
settled estates which are beneficial to all parties, and 
powers which confer personal privileges on particular 
parties, such as powers to jointure, to raise money for 
any particular purpose, &c. Powers of leasing, of 
sale and exchange, of partition, of leasing mines, 
granting building leases, are powers for the general 
management and better enjoyment of the estate, and 
such powers are beneficial to all parties;’’ and in 
Peake v. Penlington (2 V. & B. 311), the clause was 
held to include power of “ selling, exchanging and 
investing in new purchases,” and in Sampayo v. 
Gould (12 Sim. 426), the powers of ‘‘ change of secu- 
rities and new trustees.” A lease of land, without 
mentioning mines, or “ with the mines therein,” will 
entitle the lessee to work opened but not unopened 
mines. If there be no opened mines, a lease “with all 
mines therein” will enable the lessee to open mines: 
Clegg v. Rowland^ L. E., 2 Eq. 160. See also as to 
mines, Vivian v. Jegon (L. E., 3 E. & Ir. App. 285), 
and as to leasing of lands, JEarl of Shreicsbury v. 
Kcightley (L. E., 2 C. P. 130) ; Simpson v. Bathurst^ 
Shepherd v. Bathurst (L. E., 5 Ch. 193) ; and In re 
SJmv*s Trusts (L. E., 12 Eq. 124), where the court 
refused to allow trustees to grant leases of real estate 
for a term not exceeding ten years. Where trustees 
have a power to purchase real estate, and to hold the 
realty as personalty, they may also sell it: Tait v. 
Lathbury^ L. E., 1 Eq. 174. Where trustees had 
a power of sale of real estate, and were to invest the 
proceeds in lands or in government or real security, 
which, when purchased, should be liable to the same 
trusts, estate, and limitations as the trust premises 
and the proceeds of the sale were invested in a 
mortgage, they were held to be personalty: Atwell v. 
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Atwell^ L. E., 13 Eq. 23. See also as to powers of 
sale and exchange, Wehh v. Sadler L. E., 8 Oh. 
419, and In re Fntk and Osborne^ 3 Ch. D. 618. 

In the absence of words indicating an intention 
to introduce a hotchpot clause, the court, on exe- 
cuting marriage articles, refused to insert it: Leeii v. 
Lces^lr, E., 5 Eq. 649. 

Marriage settlements. — The court cannot 
take into consideration the hardship of any 
individual case, but must judge upon settle- 
ments as they find them, and as the parties 
have thought fit to make them. It would be to 
no purpose to make deeds, if the court should 
construe them according to what jinay be the 
convenience or inconvenience of the parties. 
The safe rule of construction in general is, 
to interpret the words according to their 
plain natural import, unless by so doing 
some manifest absurdity or inconvenience 
would follow, which is sufficient to satisfy 
the judge that the person using the words 
must have used them in some sense different 
from what would be their ordinary meaning. 
The strict meaning of the words used, will 
also be departed from where long usage and 
the canons of the court force the court to 
construe the words otherwise: Cotton v. Cotton^ 
cited 3 Y. & ColL E«:ch. 149; Sinythy. Foley ^ 
ibid. 142; Scariahrick v. Lord Skelmersdalej 
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4 Y. & Coll. Excli. 108; and Walmslcy v. 
Vaughan^ 1 De G. & J. 124. 

The following cases will serve as illustrations 
of the effect of certain words in creating certain 
estates : — A. settled all his real and personal property 
on his wife and heirs of her body by him begotten, 
obliging her to give each of their children 1,000/. 
a piece on attaining twenty-one, and to divide the 
residue equally amongst them at her death; this 
gave the wife an estate for life only, with remainder 
in fee to the children as tenants in common : Lowther 
V. Wedmor eland ^ 1 Cox, 04. Where a lady was seised 
of lands ex parte maternd^ and they were settled, with 
an ultimate limitation, to the persons who would on 
her death become entitled thereto in case she had 
died intestate and without having been married, it 
was held thaft the settlement did not interrupt the 
line of descent, and that the persons entitled under 
this ultimate limitation were her heirs ex parte ma- 
terndy and not her heirs general : Hey wood v. Heyicoody 
11 Jur., N. S. 633. Gavelkind land was limited by 
settlement to X. for life, with remainder to the right 
heirs of A. (who was dead) and B. (who was living) 
as tenants in common ; it was held that B. took a 
vested remainder in fee ; and that on her death in 
X.’s lifetime it descended on her gavelkind heirs, 
and not on her heirs- at-law : Haives v. IlaiveSy 14 
Ch. D. 614. Land was conveyed to a trustee, his 
heirs and assigns, to certain uses, and after the deter- 
minatj.on of those uses to the use of the trustee, his 
heir and assigns, upon trust to receive the rents and 
profits and pay them to A., a married woman, for 
her separate use, and after the determination of that 
estate to stand seised of the said lands to such uses 
and upon such trusts as A. ^should by will appoint, 
and in default of appointment, to the uses of the heirs 
and assigns of A. ; it was held, that the trustee took 
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the legal estate in fee, and that A. took an equitable 
estate for life, with an equitable remainder to her 
heirs and assigns, which two estates united, according 
to the rule in Shellei/s case^ and gave her the equi- 
table estate in fee : Cooper v. Kynock^ L. E., 7 Ch. 
398. 

Time of vesting. — If the settlement clearly 
and unequivocally makes tlie right of a child 
to a provision depend upon liis surviving 
both or eitlier of the parents, a court of 
equity lias no authority to control such dis- 
position. If the settlement is incorrectly or 
ambiguously expressed — if it contains con- 
flicting and contradictory clauses, so as to 
leave in a degree uncertain the period at 
which, or the contingency upon which, the 
shares are to vest — the court leans strongly 
towards the construction which gives a vested 
interest to a child, when that child stands in 
need of a provision ; usually as to sons at the 
age of twenty-one, and as to daughters at 
that age or marriage : per Sir William Grant, 
M. E., in Iloivgrave v. Cartier^ 3 Ves. & B. 85. 

See, also, Lord Cottenham’s remarks in Whatforcl 
v. Moore (3 My. & Or. 270) : “ The only reasonable 
course is to adopt the rule which has been generally 
recognised, of leaning in favour of a construction 
which includes all the children, if the instrument 
affords fair ground for Soing so ; but if not, to give 
effect to the plain meaning of the words used. ’’ See, 
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also, Woodcock v. Dxike of Dorset (3 Bro. C. 0. 569), 
Hope V. Lord Clifden (6 Ves. 499), and Poms v, 
Burdett (9 Ves. 428), where it was held that children 
need not outlive their parents to become entitled. 
‘‘ If the words,’’ said Knight Bruce, L. J., in Currie 
V. Larkins (12 W. K. 516, affirming 10 Jur., 
N. S. 8), are absolutely compulsory, they must be 
submitted to, but not otherwise.” In this case the 
son, who died intestate in the lifetime of his father, 
was held entitled under a clause, and for and after 
the death of the survivor of the husband and wife, 
upon trust for the benefit of all and every the child 
or children of the said intended marriage, to be 
divided between and amongst them, share and share 
alike, and to be paid or assigned to such child or 
children respectively at their respective age or ages of 
twenty-one years, or day or days of marriage .... 
and should become a vested and transmissible in- 
terest .... after the decease of the survivor of the 
husband and wife.” See, also. Re Crosse^ s Will (32 
L. J., N. S,, Ch. 346), where Kindersley, Y.-O., 
said, A settlement being in contemplation of mar- 
riage, a general intention to provide for the husband, 
wife, and children, is assumed d priori, and there is 
no reason for making any difference as between 
children .... no reason for making a distinction 
in benefiting the objects.” Where the fund was to 
go to the child or children of the marriage equally, 
‘‘to be a vested interest and paid to such child or 
children at twenty-one,” with maintenance and 
accumulation clauses, but no survivorship or accruer 
clause on a child dying under twenty-one; and if 
there were no issue the fund was to revert to the 
settlor; and there were several children, one of 
whom died under twentyrone; it was held, that 
the whole fund vested in the children who attained 
twenty-one. In Re Colley's Trusts (L. E., I Eq. 
496), and in Re Orlebar'*s Settlement Trusts (L. E,, 
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30 Eq. 711), all the children who attained twenty- 
one were held entitled. In the latter case, the 
fund in case of any child surviving E. H., the 
mother, was to be transferred unto “ all and every 
the child or children of the said E. H., and the issue 
of such of the said children as might be then dead,” 
But where property was settled upon trust for the 
husband for life, wife for life, and after the death 
of the survivor, if they should leave any issue who 
being daughters should marry or attain twenty-one, or 
being sons attain twenty-one, to transfer the fund 
unto and equally among all such issue when they 
should attain twenty-one, or be married if a daughter 
or daughters with consent, and if any such issue 
should die before they should actually become en- 
titled to or receive their portion leaving issue, then 
such issue should take their father^s or mother’s 
share ; and there was a gift over if ths husband or 
wife should die without issue, Scg, ; two children died 
under twenty-one, a third died a bachelor over 
twenty-one, and the fourth child, who alone survived 
his parents, was held entitled to the whole fund; 
Sir W. M. James, L. J., saying “The instrument 
as it stands seems to my mind fairly and plainly to 
carry into effect the intention of the settlor, which I 
take to have been that no child of the marriage who 
died in the lifetime of the parents should take a 
share, but that if he left children, his children should 
take in his stead : Jej/es v. Savage, L. B., 10 Ch. 555. 
The vesting of the shares of children on their birth 
is not negatived by a gift over on the following con- 
tingency, “ in case the said J. shall have no child or 
children on the body of E. by him begotten, or having 
any such child or children, all of them shall happen 
to die before they become entitled to their respec- 
tive shares;” since “ bqpome entitled” would mean 
“become entitled to payment:” Jopp v. Wood, 11 
Jur., N. S. 833. Where property was to be divided 
amongst all and every the children of W.,'in such 
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shares and proportions as he should by will appoint, 
and W. died before executing the power, it was held 
that though one child died before W., yet as W. had 
failed to exercise the power, the representatives of 
the deceased child were held entitled to her share : 
Lambert v. Thwaites^ L. E.., 2 Eq. 151. A father, 
tenant for life, had power to charge the estate for the 
younger children of any woman whom he might 
marry to the extent of 3,000/. if there should he but 
one or two such children, of 4,000/. if there should be 
three, and of 5,000/. if there should be four or more, 
“ to vest in, be paid to, or divided amongst the child 
or children respectively, for whom the same respec- 
tively shall and may be charged, or to or among him, 
her, their, or his, her, and their respective issues,’’ 
at such ages or times, ‘‘ with such maintenance mean- 
while ” as he should appoint. There were five 
children of the marriage (/. e, four younger children) , 
three daughters and two sons. One daughter died 
under twenty-one and unmarried, and a second died 
leaving issue. After the death of these two daughters 
the father appointed the 5,000/., as to 2,500/. for the 
surviving daughter, as to 2,000/. for one of the sons, and 
as to 500/. for the infant children (of whom one had 
since died) of the deceased daughter. Held, that the 
whole sum had become appointable under the power, 
and the interest of the 500/. was applicable for the 
benefit of the grandchild during her minority. Sir 
James Bacon, V.-C., said, ‘‘ The power, as I read it, 
is originally a power to charge without regard to any 
events which should happen, except only the event 
of certain numbers of children coming into existenc(L 
The moment this event happens the power is in its 
full vigour:” Knapp v. Knapp^ L. E., 12 Eq. 238. 
Where by a post-nuptial settlement a fund was to 
be divided among A.’s children who were then alive 
in such way as he should appoint, “ and in case of 
the death of any of the children before they should 
become untitled, his or her share to go equally among 
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the survivors of such children, and if hut one the 
whole to that one and A. appointed to a child 
who died in his lifetime ; it was held that “entitled’’ 
meant “ entitled in possession,” and that the sur- 
viving children took the appointed share : Beale v. 
Connolly^ Ir. R., 8 Eq. 412. 

Younger children. — It is now settled that, 
ordinarily speaking, where provisions are 
made for younger children to tlie exclusion 
of an eldest son, and a younger son becomes 
an eldest son before the time of vesting, or, 
according to the language used in some of 
the authorities, before the time of distribu- 
tion, such younger son is to be. excluded : 
per Lord Gifford, M. K., in Windham v. 
Graham^ 1 Russ. 340. 

See also the cases of Chadivick v. Doleman^ 2 Vern. 
528 ; Broadmead v. Wood^ 1 Bro. 0. C. 77 ; Savage v. 
Carroll^ 1 Ball & B. 205. In Stanhope v. Colling- 
wood (L. R., 4 Eq. 280), A. was entitled to estate 
D. for life, remainder to his first and other sons in 
tail male, with remainder over, and upon his marriage 
a settlement of his wife’s fortune was made upon him 
and her for their several lives, and after the death of 
the survivor upon trust for the children of the mar- 
riage “ other than and except an eldest or onl^ son 
for the time being entitled to estate D. for an estate 
in tail male in possession, or remainder immediately 
expectant on the decease of A.” in the usual manner, 
with a power of appointment in the parent or sur- 
vivor. Upon B., the eldest son, comiog of age, D. 
was resettled, B. receiving a rent-charge, and being 
made tenant for life, after the death of A., remainder 
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to his first and other sons, &o. At the death of A., 
who survived his wife, part of the fund remained un- 
appropriated. Held, first, upon the construction of 
the whole settlement, that the period for ascertaining 
whether a child was excluded was the period of divi- 
sion ; and secondly, that as B. was not at that time 
entitled to an estate tail male in possession or re- 
mainder he was not excluded. On appeal, however 
(L. E., 4 E. & Ir. App. 43), it was held that, though 
the period for ascertaining whether a child was ex- 
cluded was the period of division, yet that, as the 
estates were resettled by the act of the de facto eldest 
son prior to that period, his character as eldest son 
was not thereby affected, and he was excluded from 
participation in the trust fund. In Re Bayleifs Settle- 
ment (L. E., 9 Eq. 491 ; affirmed, on appeal, L. E., 
6 Ch. 590), where limitations were to wife for life, 
remainder to the children other than the eldest or 
only son, with a gift over in case any younger son 
should become an eldest son before attaining twenty- 
one, it was held that the class of younger children 
was to be ascertained at the death of the wife, and 
with reference to the family estate, and did not 
include a younger son who, after attaining twenty- 
one, became an eldest son, and then died in the life- 
time of the wife. And in Re Rivers'' s Settlement 
Trust (40 L. J., Ch. 87), a second son who attained 
twenty-one, and on his father’s death succeeded to 
the title, but died before the period of distribution, 
was held to be excluded as an “eldest son” from 
sharing in certain unappropriated trust funds; but 
his younger brother, who succeeded to the title, and 
was living at the period of distribution, was held en- 
titled. In Cope V. Earl De la Warr (L. E., 8 Oh. 982), 
a settlement contained a clause providing that if any 
person should succeed to the earldom, the estate should 
shift as if the person so succeeding were dead without 
male issue ; and it was held, that the estate shifted 
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the moment the baron succeeded to the earldom. In 
Tuite V. Bermingham (L. R., 7 E. & Ir. Ap. 634), it was 
held that the only son of a marriage could not succeed 
to an estate which had been limited to A. and his 
heirs in tail male “ except an eldest son ; ” and did 
not come within a proviso giving the estate to A. and 
all and every other the sons of the body of A., save 
and except an eldest son ; “ eldest and “ first born’’ 
were to be treated as synonymous terms. In Re 
Forster^ 8 Estate (Ir. R., 4 Eq. 152), where a term of 
years in certain lands was by a settlement vested in 
trustees, upon trust, out of the rents, issues and profits 
of the said lands and premises, by annual payments, or 
sums of 500/. in each year, and not otherwise, to raise 
a sum of 3,000/. for younger children ; it was held 
that the charge did not operate to create a charge for 
six years only, and that no sum having been raised, 
the estate was not discharged at the end of that time, 
although the rents were sufficient to have satisfied the 
charge. 

^^Next of kin.’’ — Under a limitation to the 
wife’>s ^^next of kin,” the husband is not 
entitled ; nor is a wife entitled under a limi- 
tation to the husband’s next of kin Gar- 
rick V. Lord Camden^ 14 Ves. 372 ; Watt v. 
Watt, 3 Ves. 244. 

Where property was to go to the ‘‘ legal re- 
presentatives in a due course of administration,” it 
was held that the next of kin were entitled : Briggs v. 
Tipton^ L. R., 7 Ch. 376. Under a limitation to the 
wife’s “ next of kin or personal representatives,” the 
husband was held not entitled ; “It seems hardlj 
conceivable,” said Sir William Grant, “ that in i 
marriage settlement a liftiitation to the wife’s “ nex 
of kin ” can be introduced except for the purpose o 

A A 


E. 
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excluding the husband; and if the intention was 
to exclude him by the first words ‘ next of kin/ he 
cannot be let in under the subsequent words, ‘ per- 
sonal representative ” Bailey v. Wright^ 18 Ves. 49. 
The wife is no “ relation’’ of the husband: Worscley v. 
Johnson, 3 Atk. 758. But where in default of issue 
an estate was to go to the wife’s next of kin, and the 
wife was illegitimate and died without issue, the 
husband was held entitled as administrator : 

Mns V. Hawkins, 7 Sim. 173. By a marriage settle- 
ment chattels real were assigned to trustees upon 
certain trusts for the benefit of the husband and 
wife and their issue, and in default of issue for the 
benefit of the husband absolutely; with a proviso 
that, in the event of the wife marrying again after 
the husband’s death, the trustees should apply the 
rents as was theretofore provided for in the event of 
the deaths of the husband and wife. There was no 
issue, the husband died intestate, and the wife mar- 
ried again. Held, that the wife was entitled, as one 
of the husband’s next of kin, to her share of the pro- 
perty put in settlement. “ The widow was claiming 
not as under the settlement, but as the widow of her 
husband who died intestate, and she is entitled to her 
share of his personalty unless the settlement bars her 
right ; there is no clause to that effect : ” per Sulli- 
van, M. B. : O^Brien v. Hearn, Ir. E., 4 Eq. 103. 
Where property of both husband and wife was settled, 
and they were afterwards both drowned in the same 
ship, and the trusts of the settlement failed, it was 
held that there had been no reduction into posses- 
sion by the husband, and that each fund went to the 
next of kin of the settlor : Wollaston v. Berkeley, 2 
Ch. D. 213. Children may take under limitations to 
a wife’s next of kin ; and where E. M., the wife, 
died leaving a father, a mother, and a child, and the 
limitation was ‘‘ to such person or persons as at the ! 
time of the death of E. M. should be next of kin,” it 
was held that these three took as joint tenants ( Withy 
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V. Mangles y 10 CL & F. 215) ; where the ultimate 
trusts were for the wife’s next of kin, “ under and 
according to the Statute of Distribution,” it was 
held that the next of kin took as tenants in common, 
not as joint tenants {Re Ranking^ s Settlement TrmtSy 
L. E., 6 Eq. 601) ; and where the ultimate trust 
of a wife’s fund was to such persons as irnder the 
Statute of Distribution would be entitled if she 
had died intestate and without having been married, 
it was held that the only child of the marriage was 
entitled : Re Ball's Trust ^ 11 Ch. D. 270 ; but this 
decision was disapproved of by Jessel, M. R., in 
Emmins v. Bradford, infra. Where the ultimate 
trust in a widow’s settlement was for her next 
of kin, as if she had died intestate and “ without 
having been married,” the children of a former 
marriage were held not .entitled {Emmins v. Brad^ 
ford, Johnson v. Emmins, 13 Ch. D.»490 (over- 
ruling, therefore, Upton v. Brown, 12 Ch. D. 872). 
Where the limitation was “ to next of kin of said 
A. P. of her own blood and family, as if she had 
died sole and unmarried,” it was held that the next 
of kin took as under the Statute of Distribution : 
Cotton V. Scarancke, 1 Madd. 45. Where the limita- 
tion was to “ husband’s next of kin or personal re- 
presentatives in a due course of administration 
according to the Statute of Distribution,” the wife 
and executors were held not entitled, but his next of 
kin : Kilner v. Leech, 10 Beav. 362. 

“ Executors or administrators.” — The hus- 
band is entitled under a limitation to the 
wife’s executors or administrators : Daniel v. 
Dudley^ 11 Sim. 163. 

Where the wife’s property in default of appointment 
was to go to her “ personal representatives,” it was 

A A 2 
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held to mean “ executors or administrators/’ and not 
^‘next of kin”: In re Beefs Settlement Trusts, L. E»., 
18 Eq. 686. "Where the ultimate trust of a copyhold 
estate belonging to the husband was for his executors 
or administrators, and a similar trust was declared 
with respect to the executors or administrators of the 
wife as to a copyhold estate which was her property, 
and the wife took out administration to her husband, 
she was not allowed to hold the former estate for her 
exclusive benefit, but for the benefit of herself and of 
her husband’s next of kin : Wellman v. Boivring, 3 Sim. 
328. Where the ultimate trust was to the wife’s execu- 
tors or administrators, her husband was held entitled : 
Allen V. Thorp, 7 Beav. 72. Where in a marriage 
settlement the ultimate trusts of the wife’s chattels 
were for the executors or administrators of the wife 
of her own family, and the ultimate trusts of the 
husband’s chattels were for his executors or adminis- 
trators of his own family, it was held that the wife’s 
next of kin and the husband’s executors or adminis- 
trators were respectively intended : Smith v. Dudlefj, 
9 Sim. 125. 

Heirs. — Tlio husband is not entitled under 
a limitation to the riglit heirs of his wife, 
even though the wife dies without issue : 
Neivenliam v. Pittar^ 7 L. J., N. S., Cli. 300. 

‘‘JJnmarried,” “without having been mar- 
ried, — Senihle^ the words “unmarried” or 
“without having been married,” used with 
reference to a wife in a settlement, are in- 
tended merely to exclude the marital right of 
the husband, and not to deprive her children 
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of rights in her property to which they would 
otherwise he entitled. 

Thus, in a marriage settlement, where the ultimate 
trust of personalty was to such persons as would have 
been entitled to the personal estate of the wife, “ in 
case she had died unmarried and intestate,” it was 
held to mean “ not under coverture at the time of her 
death:” Pratt v. Mat}mi\ 2 Jur.,N. S. 364; affirmed 
on appeal, 2 Jur., N. S. 1055. See also Maugham v. 
Vincent^ 9 L. J., N. S., Ch. 329 ; 8. C., 4 Jur. 452. 
13 ut compare Emmim v. Bradford, 13 Ch. D. 490, 
■((id(\ p. 355. 

Words supplied by the Court. — Where the 
settlement clearly shows that certain words 
liavc heen omitted, the court will suj^ply them. 

Thus a trust in a post-nuptial settlement was for a 
wife for life, and after her decease for “ all and every 
child or children of the marriage, who being sons or 
a son should attain twenty-one” equally, and if there 
should be but one such child, the whole in trust for such 
child, ‘‘ hk or her executors and administrators,” fol- 
lowed by clauses directing that the income of the pre- 
sumptive share of any child during minority should be 
applied for “ his or her ” maintenance. Held (reversing 
the Master of the Rolls’ decision), that daughters who 
attained twenty-one were entitled to share : In re 
Daniers Settlement Trusts, 1 Ch. I). 375. So where 
a fund was settled on husband and wife “ during ^their 
joint lives,” the court held that these words must be 
taken to mean “ during their joint lives and the life 
of each of them Smith v. Oakes, 14 Sim. 122. And 
in Be Palmer^ s Settlement Trusts (L. R., 19 Eq. 320), 
the court held that survivor” should in one place be 
read as ‘‘ other.” So marriage articles providing that 
the wife’s portion was to be laid out in land to be 
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settled on the husband and wife and the heirs of their 
bodies, “ and if not laid out in land during their joint 
lives, and the wife should die first, that the money 
should go to the wife’s brother and sister and the wife 
died first, leaving issue before the money was thus 
expended ; the court supplied the words “ if the 
wife die without issue,” and excluded the brother and 
sister : Kentish v. Newman, 1 P. W. 234. See also 
McGuire v. Scully, Beat. 378. In Be Estate of Charles 
Blake (19 W. II. 765), lands were by settlement 
limited to the use of the first son of C. B. by J. P. 
(his intended wife) lawfully to be begotten, and the 
heirs male of the body of such son, with remainder 
to the use of the second, third, and other sons of the 
said C. B. severally and successively in tail male ; it 
was held that the eldest son of C. B. by his second 
marriage (there being no issue by J. P.) was entitled 
as tenant in tail in preference to the second son of 
such marriage. 

Maintenance of children. — Where income 
is to be applied at trustee’s discretion after 
wife’s death to the maintenance and education 
of children^ the husband is entitled to have it, 
or a sufficient part, so applied, though he be 
of sufficie'nt ability to maintain his children : 

4 / 

Stocicen v. Stoc/cerij 4 Sim. 152. 

^yiiere there is a trust for maintenance in a mar- 
riage settlement, and the father has maintained the 
children without calling for contribution from the 
fund, he is entitled to be recouped out of the accu- 
mulations [Mundy v. Earl Hoivc, 4 Bro. 0. C. 223) ; 
but this principle does not apply to the case of a 
voluntary settlement after Carriage: In re Kerrison^s 
Trusts, L. E., 12 Eq. 422. Where trustees were 
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empowered to apply 2,000/. towards effecting the 
promotion of F. W. in the army, and laid out 800/., 
, but the abolition of purchase in the army prevented 
any further sum being laid out, it was held that the 
residue of the 2,000/. could not be raised for the 
benefit of F. W. : In re Warden Trusts, L. It., 7 Ch. 
727. A power to raise portions by mortgage includes 
a power to raise also the incidental costs of the mort- 
gage: Armstrong v. Armstrong, L. R., 18 Eq. 541. 
vVhere there is a discretionary trust, equivalent to a 
power of applying the whole or part of income for or 
towards maintenance, and the trustees pay the whole 
of the income of the trust fund to the husband with- 
out exercising any discretion, it may be recovered 
back from the estate of the husband : Willson v. Turner, 
22 Ch. D. 521. 


Investments. — Trustees of • settlements 
coming -within the operation of Lord St. 
Leonards’ Act^ 1860 (23 & 24 Viet, c 38), 
may invest tlie trust funds in any security in 
which cash, under the control of the ccurt, 
may be invested, notwithstanding prohibitive 
or restrictive words in the instrument creating 
the trust : In re WedderlurrH s Trusts^ 9 Ch. D. 
112 . 

But Lord St. Leonards’ Act, 1859 (22 & 23 Viet, 
c. 35), s. 32, provides that trustees may invest in 
certain securities, including real securities, where 
they should not by the instrument creating the trust 
be expressly forbidden to do so.” In the above case 
the trustees were forbidden to invest in any other than 
government or parliamentary stock, and under the 
Act of 1859 could not invest otherwise ; but by apply- 
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ing to the court they came within the Act of 1860, 
and avoided the restrictions placed upon them by the 
terms of the trust. Although trustees may have full, 
power to change investments, yet if infants are con- 
cerned the court may refuse to allow them the dis- 
cretion : Bethell v. Abraham^ L. E., 17 Eq. 24. Where 
trustees can invest money in the purchase of lands 
or hereditaments in fee simple, they may invest in 
the purchase of freehold ground rents {In re Peyton^ s 
Settlement Trusty L. E., 7 Eq. 463) ; but where they 
are to invest in real securities,’’ they cannot invest 
in long leaseholds {In re BoyPs Settled EstaieSy 14 
Ch. D. 626), unless they are for a long term of years 
at a peppercorn rent, without onerous covenants : In 
re Chennelly Jones v. Chennelly 8 Ch. D. 492. Bonds 
of a French railway company, the payment of which 
within fifty years was secured by a sinking fund 
guaranteed with interest in the meanwhile by the im- 
perial government, were held not within the “ securi- 
ties of a foreign country : ” In re Langdale^s Settlement 
Trusts, L. E., 10 Eq. 39. A tenant for life, although 
an infant, can exercise a power to consent to a change 
of investment: Be Cardross^s Settlement, 7 Ch. D. 728. 
10,000/., part of a settled sum of 15,000/., was allowed 
by the trustees to remain in a business in breach of 
trust, and it was held that the tenant for life under 
the settlement was entitled to four per cent, only on 
the 10,000/. and the accumulated profits of the busi- 
ness as income, and that the residue of the profits 
formed part of the settled fund : Be Hilly Hill v. Hill, 
50 L. J., Ch. 551. When renewable leaseholds for lives 
have been settled, and, on the refusal of the lessor 
to renew, sold under the Settled Estates Act, 1877, 
the purchase-money must be invested for the benefit 
of all persons entitled in succession under the settle- 
ment : Be Barber^ s Settled Estates, 29 W. E. 909. 
Where new shares were glinted to A., (who was 
entitled to the “interest, dividends, shares of profits, 
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or annual profits out of a sum reserved for oontin- 

f encies from the net earnings of the half-year ; it was 
eld that the new shares were capital, not income : 
In re Barton'* s Trusts, L. K., 5 Eq. 238. 

Joint tenancy. — Where a joint tenant 
assigns to trustees of his marriage settlement 
his share of the estate, it is a severance of 
the joint tenancy : Baillic v. Treharne^ 17 
Ch. D. 388. 

In the above case a reversionary share in personal 
property was settled on the marriage of one of two 
joint tenants. Held, that the property having fallen 
into possession during the coverture, tlie marriage 
operated as a severance of the joint tenancy. In 
Caldwell v. Fclloiees (L. It., 9 Eq. 41 Q), A., a joint 
tenant in fee of real estate in reversion expectant on 
the death of B., executed a settlement on her mar- 
riage, by which it was covenanted that all the estate 
and efltects, real and personal, to which she was then 
or should thereafter become entitled, should be settled. 
Held, that the joint tenancy was severed by the settle- 
ment. 

Settlement perfected by will. — An incom- 
plete voluntary settlement may he confirmed 
and perfected by the will of the settlor, but 
it then operates as a testamentary instru- 
ment (although not admitted to probate), and 
is subject to the doctrines applicable to wills : 
Bizzey v. Flighty 3 Ch. D. 269. 

Domicile. — Wlier® the settlement indicates 
the intention of the parties that it shall be 
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construed according to English law, it will 
bq so construed, although one of the parties 
is not a domiciled Englishman : Chamherlain 
Y. Napier^ 15 Ch. D. 614- 

Where a settlement was made ou a marriage in 
England between a domiciled Turkish subject and 
an English lady on the faith of his promise to reside 
in England, it was held governed by English law : 
Collus V. Hector, L. E., 19 Eq. 334. Where a domi- 
ciled Scotchman made a settlement which he intended 
should operate as a will, which by the law of Scotland 
is not revoked by marriage, and afterwards became 
domiciled in England, the settlement was held valid 
as a testamentary disposition : In the Goods of Reid, 
L. K, 1 P. & D. 74. 

Costs of Bottlement. — The husband is liable 
for the costs of the settlement, and the fact 
that the lady is an infant does not vary the 
case, as the settlement may justly be con- 
sidered a necessary suitable to her estate and 
condition : Helps v. Clayton^ 34 L. J., C. P. 1. 


Section 5. — Rectification of Settlements. 

The jurisdiction with resjiect to the recti- 
fication and cancellation of instruments is 
assigned to the Chancery Division of the High 
Court, by the 34th section of the Judicature 
Act, 1873. With regard to marriage settle- 
ments, they will not be r<jptified on the ground 
of mistake, unless the mistake was common to 
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both parties ; mere unilateral mistake will not 
of itself be a sufficient ground for rectification. 
Questions of rectification mostly arise where 
there have been articles followed by settle- 
ments, but rectification may be ordered upon 
parol evidence alone. Tlie Divorce Court has 
power, after a decree for dissolution or nullity 
of marriage lias been made final, to make 
orders rectifying marriage settlements. 

Settlement differing from articles. — Where 
articles are entered into before marriage, and 
a settlement is made after marriage different 
from those articles, the court will set up the 
articles against the settlement : per L. C. 
Talbot in Legg v. Goldtvire^ 1 W. & T., L. C. 
in Eq. 17, 

Where, by ante-nuptial articles on the marriage 
of an adult lady, it is agreed that her property shall 
be settled to the separate use of the lady, but nothing 
is said as to a clause against anticipation, the court 
will not, as it would in the case of an infant, direct 
a clause against anticipation to be inserted: Symoiidn 
V. Wilkes, 11 Jur., N. S. 659. Where a post-nuptial 
settlement professes to be made in pursuance of ante- 
nuptial articles, and has been acted upon for a long 
time, it will not be rectified in accordance with a 
mere recital of the articles contained in it, when the 
recital is the only proof of the contract ; Mignan v. 
Parry, 31 Beav. 211. But where the written in- 
structions were produef^d, showing that the property 
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was to go absolutely to the wife on her surviving her 
husband without issue, and there was no issue, the 
settlement was reformed more than thirty years after 
it was made: WoUerhecJk v. Barrow, 23 Beav. 423 ; see 
also Coates v. Kenna, 7 Ir. 11., Eq. 113. In Smith v. 
Iliffe (Ij. R., 20 Eq. 666), a post-nuptial settlement 
of wife’s property was rectified, because it had not 
been made in accordance with her wishes. Where 
the father covenanted to pay the husband 200/. a 
year, and the husband died insolvent, and his credi- 
tors claimed the annuity, the court, being satisfied 
that it was intended to be paid as a provision for the 
wife and children, ordered the settlement to be 
amended accordingly : Pearce v. Verbeke, 2 Beav. 
333. Where a settlement is directed to be made by 
a will, and is improperly framed, it may be rectified 
by the will : Glenorchy v. BosviUc, Cas. temp. Tal- 
bot, 3. By an ante-nuptial agreement, signed by 
the intended husband and wife and the parents of 
the wife, the jmrents agreed to appoint a share of 
certain real estate (which was subject to their life 
interest, and to the appointment of them and the 
survivor of them) to the wife, and the husband agreed 
that “ he would settle ” his wife’s reversionary share 
of the said real estate upon the usual trusts for the 
husband and wife, and their children. The wife’s 
father, having survived her mother, released the 
power and gran^ d the estate after his death, giving 
his said daughtex share. The wife predeceased the 
husband, and left tv, children. The property being 
still reversionary, an action was brought by the hus- 
band and one of the children against the other child, 
the wife’s heir at law, for specific performance of the 
agreement. Held, that the agreement bound the wife, 
as having assented to her father’s stipulation, and also 
her heir at law, and specific performance was ordered 
accordingly : Lee v. Lee, 4 Ch. D. 175. 
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If both articles and settlement are made 
before marriage, the settlement will not in 
general be controlled by the articles, unless 
the settlement contains a statement that it is 
made in pursuance of the articles : Legg v. 
Goldwire, 1 W. & T., L. C. in Eq. 17. 

See also Wed v. Errissei/^ 2 P. Wms. 349, and 
Pritchard v. Quinchant^ Amb. 147. 


Mistake. — Where the settlement does not 
eaxTj out the intention of the parties thereto, 
it may be rectified, upon proof that the mis- 
take was mutual, and such proof may bo in 
writing or by parol ; but the mistake must 
be clearly established by evidence anterior 
to or contemporaneous with the deed. 

The court will rectify a settlement on the ground 
of mistake only when both parties have done that 
which neither of them intended : Bradford v. Horn- 
ney, 30 Beav. 431 ; Roohe v. Lord Kenditgton^ 2 
K. & J. 753. In Bedford {D.) v. Ahercorn 
(1 Myl. & C. 312), articles executed before marriage 
stipulated that estates should be limited to the first 
and other sons of the marriage in tail, but it^being 
proved that the intention was to limit the estates to 
the first and other sons in tail male, the court, after 
the marriage had taken place, directed that the 
settlement shr" d be so executed. “If it can be 
shown that tb settlement was intended to be in con- 
formity with the articles, yet if there is clear and 
satisfactory eridence showing that the discrepancy 
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has arisen from a mistake, the court will reform the 
settlement and make it conformable to the real in- 
tention of the parties per L. C. Cran worth in Bold 
V. Hutchimon^ 5 De Gr. M. & G. 568. In Eaton v. 
Bennett (34 Beav. 196), where the marriage settle- 
ment was executed, as the husband alleged, contrary 
to the agreement, but yet before the marriage he 
knew the contents, and executed it under protest and 
reserving his right to set it aside ; it was held that 
he could not after the marriage sustain a suit to set 
it aside. See also v. Belh (1 Dr. & Sm. 42), 
where the Vice-Chancellor said : “In the absence of 
authority I should be establishing a very dangerous 
precedent if I were to hold the mistakes of one of 
the parties sufficient for rectifying a settlement.’’ 
And in Thompmn v. Whitmore (1 J. & H. 268), 
where a clause did not carry out the intention of the 
intended wife^ and the husband objected to it alto- 
gether, but ultimately waived his objection, and his 
attention was not called to the form of the clause 
and the intention of his wife ; this was held not a 
case of mutual mistake. And in Breadalbane {M,) v. 
Chandofi {M.) (2 My. & Cr. 739), L. C. Oottenham 
said : “In order to justify the court in taking such a 
course ” (/. c., the correcting the settlement upon the 
ground of mistake or misapprehension) “ it is obvious 
that a clear intention must be proved, it must be 
shown that the settlement does not carry into effect 
the intention of the parties. If there be merely 
evidence of doubtful or ambiguous words having 
been used, the settlement itself is the construction 
which the parties have put upon those doubtful or 
ambiguous words .... it must be proved, not only 
that the contract was different from that which the 
settlement carried into effect, but that there was no 
change of intention, by which the circumstance that 
a settlement did not follow the terms of the original 
contract might be explained.” A strict settlement 
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in tail without power of revocation of real estate, 
which formed practically the settlor’s entire fortune, 
was rectified on the ground of mistake : Welman v. 
Welman^ 15 Ch. D. 570. But the omission of a power 
of revocation is not a satisfactory reason for setting 
aside a settlement : Henry, v. Anmirong^ 30 W. R. 
472. Where it was obvious on the face of a settle- 
ment, and was admitted by all parties that a clause 
in the settlement had been inserted by mistake, the 
fund was distributed as if the clause had not been 
there : la re I)e la Toucheh Settlement^ L. R., 10 
Eq. 599. And where a general power of appoint- 
ment by the wife had been struck out by one of the 
trustees and the solicitor's clerk, without the express 
directions of the wife, it was ordered to be restored : 
Harhidge v. Wogan^ 5 Haro, 258. In other cases 
where mutual mistake has been proved, the court has 
rectified settlements, c. g, by tran8posing»a clause so as 
to bring daughters within the scope of a power of 
appointment [Fenton v. Fenton, 1 Dr. & Wal. 66), by 
making a declaration that certain property included 
in the settlement had been included by mistake 
{Marq. of Exeter v. March, of Exeter, 3 My. & Cr. 
321), by securing the wife’s fortune to her in case of 
the husband’s bankruptcy {Higginson v. Kelly, 1 
Ball & B. 252), by making a bond by husband to 
trustee for wife’s fortune proveable on his bankruptcy, 
in favour of younger children as against the heir 

{Ex parte Verner, 1 Ball & B. 260). See also 

Roberts v. Kingsly, 1 Ves. sen. 238 ; Heneage v. 
Ilunlolce^ 2 Atk. 457; JJvedalc v. Halfpenny, ^2 P. 
Wms. 151 ; King v. King’-IIarman, 7 Ir. E., Eq. 
446 ; and Hamil v. White, 3 J. & L. 695. A 

settlement has been rectified after the lapse of 

thirty-five years upon parol evidence alone where 
it was clearly proved that there had been a mutual 
mistake : McCormack vT McCormack, 1 Ir. Ch. D. 
119, overruling V.-C.’s decision reported in Ir. E., 11 
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Eq. 130 : see also Tomlinson v. Leigh, 14 W. R. 
121; Lackersteen v. Lackersteen, 6 Jur., N. S. 1111 ; 
Wilkinson v. Nelson, 7 Jiir., N. S. 480 ; Toicnshend v. 
Stangrooni, 6 Yes. 828. 


The mutual mistake of the parties may, 
however, be proved by the evidence of the 
plaintiff alone. 

By a post-nuptial settlement real estate belonging 
to the wife was conveyed unto A. and his heirs, ‘‘ to 
the use of’’ A., his executors and administrators, 
during the life of the wife, “ upon trust” to pay the 
rents and profits to her for her separate use; and 
from and after her decease, in case of the death of 
her husband in her lifetime, ‘‘ to the use of the heirs 
and assigns” of the wife for ever, but in case of the 
wife predeceasing the husband, then to the use of the 
husband, his heirs and assigns for ever. The wife 
having survived her husband, she brought an action 
against A.’s legal personal representative to have the 
settlement rectified, on the ground that by a technical 
mistake in the form of the settlement her equitable 
life estate and the legal estate in the remainder did 
not coalesce within the rule in Shelleifs case, so as to 
give her, as was intended in the events that had 
happened, an absolute estate in fee. The plaintifi’s 
case was supported by an affidavit by herself alone. 
Held, that her uncontradicted affidavit was sufficient, 
and the settlement was ordered to be rectified, so as 
to vest the legal estate in fee simple in the plaintiff, a 
conveyance of the outstanding legal estate was held 
also to be unnecessary : see form of order for rectifica- 
tion; Smith V. lUffe (L. R., 20 Eq. 666) discussed; 
Hanley v. Pearson, 13 Ch. D. *345. TJpon the marriage 
of a widow with a retired solicitor who had formerly 
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acted as her solicitor, the whole of her property, amount- 
ing to more than 20,000/., was vested in trustees upon 
trust to pay the income to the wife for her life, and 
after her death to the husband for his life ; and as to 
the capital, upon trust after the death of the wife, to 
pay one moiety thereof to his executors, administra- 
tors or assigns, and to hold the other moiety upon 
such trusts as the wife should by deed or will appoint. 
By another deed executed contemporaneously, the 
husband, by the exercise of a power given to him by 
the will of his father, charged some estates of which 
he was tenant for life, with remainder to his issue in 
tail male, with the payment of an annuity of 1,000/. 
to the wife for her life. The settlement was prepared 
by the husband himself the night before the marriage, 
and was brought by him to the wife for execution on 
the morning of the marriage day. She had no inde- 
pendent professional advice. After the husband’s 
death she brought an action for the rectification of 
the settlement, by omitting the trust of a moiety of 
the capital for the husband. The trustees and one 
of the next of kin to the husband were made de- 
fendants. The plaintiff deposed that her husband 
had told her that he wished every farthing of her 
property to be settled upon herself, and that she was 
willing to allow him a life interest ; that ho said he 
would employ counsel ; that the settlement did not 
carry out her intentions ; and that she did not know 
what its provisions were until after the husband’s 
death. Held, that it was the duty of the husband 
to have explained to the wife in most unmistajieable 
terms, and with due opportunity for deliberation, 
the provision in his favour, and that as the settle- 
ment on the face of it was not such as the court 
would have sanctioned in the absence of agreement, 
the burden of proof was on the representatives of 
the husband, and the plaintiff was entitled to the 
rectification which she claimed. Held, also, that the 
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plaintiff’s claim to retain the benefit of the settle- 
ment made on her by her husband was no bar to the 
rectification. Held, also, that it was not necessary that 
the other next of kin should be made parties to the 
action, but that the drawing up of the judgment 
must be suspended for fourteen days, and that notice 
of the judgment must be served on those of the next 
of kin who were not parties : Lovesy v. Smithy 15 
Ch. D. 655. The plaintiff, a widow with children, 
being possessed of property left by her first husband, 
married, and marriage articles were prepared upon 
instructions given by the intended husband the night 
before the marriage, by which the wife’s property 
was limited in the first instance to him for life. The 
bill was filed by the wife to rectify the settlement 
against the husband and the solicitor who prepared 
the settlement. Held, by the vice-chancellor, that 
upon the evidence the limitations were contrary to 
the intention of the plaintiff, and that the husband, 
as having undertaken as the agent for the wife to 
have a settlement, was bound to have such a contract 
prepared as the court would sanction, and such con- 
tract would give the wife the first life estate in her 
own property. A decree was therefore made to 
rectify the settlement accordingly. The husband was 
ordered to pay the costs of the suit : Clark v. OircU 
icood^ 7 Ch. D. 9. By a marriage settlement exe- 
cuted in pursuance of articles made under the order 
of the court on the marriage of a lady, an infant 
and a ward of court, personalty of the wife was 
limite;d on death of the husband, and in default of 
children, both of which events happened, to the wife, 
as she should by will appoint, and in default to her 
next of kin. Upon her uncontradicted evidence that 
this was not in accordance with her intention, held, 
that she was entitled to have the settlement rectified 
by limiting the property, in the events which had 
happened, to herself, her executors, and administrators 
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absolutely ; and declaration to tbat effect ordered to 
be indorsed on the settlement : Smith v. Ilijfey L. 11., 
20 Eq. 66G. By a mamage settlement the property 
of the intended wife was settled upon her for life for 
her separate use without power of anticipation, with 
a power of appointment over the corpus by her will, 
and in default of appointment for her next of kin. 
Upon her unsupported evidence the settlement was 
rectified after her husband’s death, by directing that 
the property should be held in trust for the wife ab- 
solutely : Cook V. Fearn^ 48 L. J., Ch. 63. 

A settlement may be rectified upon a 
petition as well as by an action. 

By a mistake in pencil directions given to a clerk 
-or stationer, a clause of a sentence was inserted in a 
marriage settlement which on the face of the deed 
was repugnant to the sense, and which led to a highly 
improbable result. The fact of the mistake was not 
admitted by all parties. The court, on petition under 
the Trustees Belief Act, did not order the settlement 
to be rectified, but prefacing the order with a declara- 
tion that it appeared that the words in question were 
inserted by mistake, made an order for the distribu- 
tion of the fund as if the clause had not been inserted : 
In re l)e la Touchers Settlement^ L. E., 10 Eq. 599. 
By a marriage settlement the wife’s interest in real 
estate was granted and assigned to trustees, their exe- 
cutors, administrators and assigns, upon the^ usual 
trusts in a settlement, with the omission of the word 
‘‘ heirs ” in every case in which the fee simple wae 
evidently intended to be passed. Held, upon petition 
under the Trustees Belief Act, that the deed must be 
rectified by the insertion of the word ‘‘heirs,” ir 
order to effect the intSntion of the parties: In n 
BirFs Trusts^ 3 Ch, Div. 214. 

B B 2 
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Costs. — Unless a solicitor has been guilty of frau( 
the court cannot order him to pay the costs of ai 
action for rectification, rendered necessary by his care- 
lessness or negligence ; the proper remedy is in at 
action for damages : Clark v. Qwdwood^ 7 Ch. D. 9, 23 
As a rule the costs of all parties are payable out oi 
the corpus of the property : Ibid, 

Effect. — Where deeds affecting the legal estate 
in real property are rectified, it is better that the 
decree should direct the execution of proper convey- 
ances ;• other deeds are usually rectified by indorse- 
ment of a copy of the decree : See Seton on Decrees, 
pp. 1231, 1232, and 1343. 

Divorce. — The court, after a final decree 
of nullity of marriage, or dissolution of mar- 
riage, may inquire into the existence of any 
ante-nuptial or post-nuptial settlement made 
on the parties whose marriage is the subject 
of the decree, and may make such orders 
with reference to the application of the 
whole or a portion of the property settled, 
either for the benefit of the children of the 
marriage, or of their respective parents, as 
to the court may seem fit: 22 23 Viet, c, 61, 

s. 5. 

Where the court is moved to exercise its discretion 
under this section, the relative amounts contributed 
by each party, the conduct of each, the total amount 
of their joint income, the relation it bears to the 
requirements of the parties, and their respective 
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prospects of increased income, are all elements to be 
considered. But as these elements are not capable 
of exact expression in figures, the result must be a 
general one, and vary with the details of each case: 
March v. March and Palumbo^ L. E»., 1 P. D. 440; 
see also Chetwynd v. Chetwyndy 35 L. J. (M.) 21; 
and Wigney v. Wigneijy 30 W. E. 722. The court 
may make the order for the parents, for the children, 
or for both parents and children {March v. March 
and PalumhOy mpra) ; but will not make any order 
until the decree nid has been made absolute {Horne 
v. Hot iiCy 30 L. J. (M.) Ill); and if the respondent 
does not appear at any stage of the proceedings for 
the divorce, he need not have notice sent to him of 
the application for the order settling the property: 
Hoi 'lie V. HoriiCy supra; see also Lairreticc v. LawrencCy 
32 L. J. (M.) 124. By the 41 Viet. c. 19, s. 3, the 
court may exercise the power vested in it, notwith- 
standing that there are no children ; but this section is 
not retrospective, and does not apply to a settlement 
when the decree was made absolute before the Act 
came into operation {Yglesias v. Yglosiasy 4 P. D. 71), 
although it does apply to the settlements of persons 
against whom a decree nisi only was pronounced: 
Ansdell v. Ansdelly 5 P. D. 138. Before the passing 
of the 41 Viet. c. 19, the court had no power to deal 
with marriage settlements where there was no issue 
living at the time of the order, although there might 
have been at the date of the decree : Bell v. BcUy 1 
Sw. & Tr. 565; Thomas v. ThomaSy 2 Sw. & Tr. 89; 
Bird V. Birdy L. E., 1 P. & D. 231; Corrcince v. 
Corrance and Loire y L. E., 1 P. & D. 495; and 
Graham v. Graham and Griffithy L. E., 1 P. & D, 
711. In Sykes v. Sykes and Smith (L. E., 2 P. & D. 
163), it was held that the court had no power undei 
the 22 & 23 Viet. c. 61^ s. 5, to divest a guilty wif< 
of settled property, except in favour of the husbanc 
or children of the marriage. * 
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The Wife the offending Party, — Where the wife 
the ojffending party, the court has no jurisdiction to* 
allow any part of the property to be settled on her, 
but by refusing to make any order with regard to a 
part may leave it in her possession ; and in making 
arrangements with regard to the wife^s property the 
court will take into consideration the costs with which 
she will be burdened in defending the suit {Bacon v. 
Bacon and Bacon, 29 L. J. (M.) 125) ; but in Bent v. 
Bent and Footman (30 L. J. (M.) 175), 1,000/. out 
of 1,678/. of unsettled property was ordered to be 
settled on trust, the income to be applied for the 
benefit of the wife so long as she conducted herself 
properly and remained unmarried, the fund to be 
for the children ; and the 1,000/. damages awarded 
against the co-respondent was ordered to be paid tO' 
the husband in lieu of the sum settled on the wife. In 
Pratt V. Jcnnh (L. II., 1 Ch. 493), the trustees were 
directed to hold the wife’s fortune as if she were 
dead, and the husband accordingly obtained an order 
that the money should be paid to him. In Thompson 
V. Thompson and Barras (7 L. T. (^N. S.) 396), the 
court refused to deprive the husband of any advan- 
tage he derived from the settlement. In Bulloch v. 
Bullock (L. R., 2 P. & D. 389), where the husband 
allowed his wife an annuity under a previously 
executed separation deed, the court decreed that a 
like sum should be payable to the husband out of the 
moneys which the wife was entitled to under a post- 
nuptial settlement, on the same trusts as though she 
were dead. In Carstairs v. Carstairs, Billson, and 
Dickenson (33 L. J. (M.) 170), a wife, after a decree 
nisi of dissolution of marriage on the ground of her 
adultery, became entitled to 500/., the only property 
she possessed. The court refused to order that a part 
of this should be applied to, the repayment of costs 
incurred by the husband, although she had been 
guilty of gross misconduct, and had increased the 
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costs of the suit by an unfounded counter-charge 
against the husband. In Paul v. Paul and Farquhar 
(L. R., 2 P. & D. 93), the trusts were for the wife 
for life, then to the husband for life, and afterwards 
to the children; and the court decided that during 
the joint lives of the husband and wife the income 
should be applied for the children. In Grant v. 
Grant (2 Sw. & Tr. 522), a husband obtained a 
decree nm for dissolution of marriage against his 
wife, and died before it could be made absolute, it 
was held that the suit had abated by the death of the 
husband, and that no other party had a right to 
move in the matter ; but in Smithc v. Sfnithe (L. It., 
1 P. D. 587), where the husband died after a 
decree absolute dissolving a marriage, it was held 
that the guardian of the children of the marriage 
was the proper person to petition for an alteration of 
settlements, and the court ordered the •respondent to 
surrender for tlie benefit of the children her interest 
in the property settled which came from the hus- 
band, but refused to strip her of property settled 
which came from her father, it not being more than 
sufficient to maintain her in her station of life : see 
also Ling v. Ling and Croker^ 4 Sw. & Tr. 99. In 
Bacon v. Bacon and Bacon (29 L. J. (M.) 125), the 
court directed that two-thirds of the bulk of the 
property to which the wife was entitled under certain 
trusts should be settled on the children immediately, 
and the remaining one-third after her death or re- 
marriage; in Seatle v. Seatle (30 L. J. (M.) 216), 
where the wife was entitled to the interest of ^000/., 
one-half was vested in trustees named by the hus- 
band for the maintenance and education of the 
children of the marriage; and in Pearce v. Pearce 
and French (30 L. J. (M.) 182), where the property 
was settled on the husband for life, afterwards for 
the wife for life, with remainder to the children, the 
court directed that after the husUhnd^s death the 
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property should be held for the benefit of the children 
as if the wife were dead. As to whether the court 
has power to order a provision for the maintenance 
and education of a child above sixteen years of age, 
see Wehater v. Webster^ 31 L. J. (M.) 184; and 
Ryder v. Ryder, 2 Sw. & Tr. 225. The court will 
ret^iiire full information as to the husband’s means 
when asked to vary the settlement of the wife’s 
moneys in favour of the children : Webster v. Webster 
and Mitford, 32 L. J. (M.) 29. The court cannot 
interfere with a power of appointment vested in the 
wife {Seatk v. Seatle, 30 L. J. (M.) 216, and Davies 
V. Davies, 37 L. J., P. & M. 17) ; and where funds 
were vested in trustees for the benefit of the children 
of the marriage, and in default thereof as the wife 
should appoint; the wife was divorced, there were 
no children, and the wife appointed to herself ; it was 
held a good ‘ appointment : Bond v. Taylor, 2 J. 
& H. 473. The court will not vary the provisions 
for appointing new trustees: Hope v. Hope and 
Erhody, L. R., 3 P. & D. 226. 

The Husband the offending Party. — Where the hus- 
band is the offending party, and he takes an interest 
in the wife’s money, the court will direct the appli- 
cation of it in favour of the mother and child : 
Boynton v. Boynton, 30 L. J. (M.) 156. Where 
the husband had settled 724/., and the wife’s father 
had settled 700/. and some leaseholds, on the wife for 
life, and after her death for the husband for life, and 
after i^e death of the survivor upon the children of 
the marriage, the court refused to touch the 724/., 
but ordered the trustees to deal with the wife’s con- 
tribution as if her husband were dead : Johnson v. 
Johnson, 31 L. J. (M.) 29. 
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Section 6. — Revocation and Cancellation of 

Settlements. 

Revocation of settlements. — If a settle- 
ment lias been duly executed, and thereby 
real or personal property has been conveyed 
or assigned to trustees, it cannot be revoked 
unless it contains a power of revocation ; but 
upon failure of the trusts created by the in- 
strument, there will be a resulting trust for 
tlie settlor. 

See IPDonncll v. Ilesilriije (10 Beav. 340), where a 
feme sole in contemplation of her marriage with B., 
settled her property, and then married C. The 
settlement contained no power of revocation, and it 
was held to he irrevocable. In Page v. Horne (11 
Beav. 227), a settlement was executed and the in- 
tended husband and wife revoked it, and married the 
next day, but the revocation was held to be invalid. 
Semhle^ a covenant to pay a sum of money to the 
trustees of a settlement may be revoked by subse- 
quent agreement between the parties thereto : Robin- 
son V. Dicl'cnson^ 3 Russ. 399. For examples of 
resulting trusts, see Robinson v. Dicbenson [supra) and 
Mifford V. Reynolds (16 Sim. 130), where the con- 
sideration failed in the one case because the marriage 
was void, and in the other case because it never took 
place. Money was vested in trustees upon trust to 
pay the interest to the husband for life, and after his 
death to the wife for life, and after the death of the 
survivor to pay the principal to such persons as the 
survivor should direct. The wife joined the husband 
in executing a deed-poll whereby they appointed the 
money immediately to the husband. After the per- 
sonal examination of the wife, the eburt ordered the 
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money to be paid to the husband, and the settlement 
to be cancelled : Ilacannkk v. Buller^ 1 Cox, 357. 
Where A. on his marriage assigned a term for 1,000 
years in trust for himself for life, remainder to his 
wife for life, remainder to the heirs of the bodies of 
the husband and wife, remainder to the husband’s 
right heirs ; and the wife died, leaving issue ; the 
whole term vested in the husband, and he could 
assign it: Wehh v. Wchh, 1 P. W. 132. Where 
there was a proviso in the settlement that if the wife 
survived her husband, they not having issue between 
them, she might revoke the settlement, and the 
husband died leaving a son who died in the lifetime 
of his mother, the wife was held entitled to revoke 
it : Holt V. Burley^ 2 Vem. 651. Stock, the property 
of the wife, was settled for the husband and wife for 
their joint lives, then to the children by the present or 
future husband ; if no children, to be assigned to wife. 
Held, after the death of the husband and of a child 
who had attained a vested interest, that the wife was 
entitled absolutely, without regard to the possibility 
of there being children by a future marriage : Hamon 
V. Coolly 4 L. J., Ch. 45. Where the wife liad power of 
appointment, and appointed to herself, it was held 
that she was entitled to have the fund transferred to 
her: >SY. John v. Gibson, 12 Jur. 373. Where the wife’s 
property lias been settled, giving life interests to her- 
self and husband and after trusts for children, and in 
default of issue and of appointment by the wife, an 
ultimate trust for wife’s next of kin : although the 
imposeibility of having issue is admitted, the husband 
and wife are not entitled to the corpus of the settled 
fund : Paul v. Paul, 20 Ch. D. 742, overruling Paul 
V. Paul, 15 Ch. D. 580. But where a woman of 
fifty-two, who had been a widow for twenty-four 
years, was entitled absolutely^ in default of children, to 
a fund; it was held, that the trustees were justified in 
paying it over to her: Re TayloJs Settlement Trusts, 43 



MARBIAGE SETTLEMENTS. 


37» 


L. T. 795. Where the trusts of a marriage settle- 
ment were void for remoteness, the money resulted 
to the settlor {lie Nashua SeWcment Trusts^ 30 W. 11. 
406), also where the person was dead at the time 
of the deed: Re Corbishleifs Trusts, 14 Ch. D. 
840. 

Cancellation. — A settlement may be set 
aside where the consideration fails ; where it 
has been executed under circumstances sliow- 
ing fraud or undue influence ; where it is of 
an improvident character ; or wliere it has 
been made in fraud of creditors, or of the 
marital rights of the husband. 

As to failure of consideration, see ConJson v. Alli- 
son (2 De Gr. F. & J. 521), and Chajman v. Rrad- 
ley (4 De G. J. & S. 71), where the marriages 
were invalid, and 3[iiford v. licy}iohls (10 Sim. 
130). As to improvident settlements, see Everitt v. 
Everitt (L. li., 10 Eq. 405) ; Prideaux v. Lonsdale 
(1 De G. J. & S. 433). As a rule, a voluntary set- 
tlement must he dealt with by cancelling it where 
there has been a mistake {Uoyldon v. lloghton, 15 
Beav. 278), unless the settlor agrees to a rectification : 
Turner v. Collins, L. K., 7 Ch. 329. As to marriage 
settlements set aside as being in fraud of creditors, see 
arde, pp. 307 — 312. The mere suppression or destruc- 
tion of a marriage settlement does not affect its 
validity : Brites v. Heard, 1 Dick. 4 ; Garland v. 
Radcli'ffe, 1 Dick. 11 ; Eyton v. Eyfon, 2 Vem. 380 ; 
and Sanson v. Rumsey, 2 Vem. 501. 

Settlements in fraud of marital rights, — 

No husband married after 31^t December^ 
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1882j will acquire by tlie marriage itself any 
right in his wife’s property, and therefore 
there can be no such thing as a settlement 
in fraud of marital rights with regard to 
marriages after that date. 

The law prior to that date was that a set- 
tlement of the woman’s property made by 
her before marriage, without the knowledge 
or consent of her then intended husband, did 
not bind him, although he might not have 
known that she possessed the property. 

See Goddard v. Snow, 1 Russ. 485 ; Downes v. Jen- 
nings, 32 Beav. 290; CarMon v. Earl Dorset, 2 Vein. 
17. In Pridedux v. Lonsdale (1 De Gr. J. & S. 433), the 
husband had been told before the marriage of the 
settlement, but had not consented to it, and it was 
set aside ; but in Wrigley v. Swainson (18 L. J., 
Ch. 39(3), where the husband had reason to believe 
that a settlement was intended, and raised no objec- 
tion until three years after the marriage, the settle- 
ment was held good. Where a widow, previous to an 
intended marriage with Gr., conveyed with G.’s ap- 
probation all her estate to trustees to pay the rents 
and profits to such uses as she, whether sole or covert, 
should appoint ; and a few days afterwards, B., by a 
stratagem, induced her to marry him the day after 
she first thought of it, the deed was held valid against 
B., for he was not, when the deed was prepared, 
her then intended husband ” : Strathmore v. Bowes, 
1 Ves. 22. See also England v. Downs (2 Beav. 
522), where a deed was prepared without the privity 
or consent of “ her then intended husband,’’ and the 
husband was not able to show that he was the then 
intended husband,” and the settlement was upheld. 
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Where the husband had by his conduct precluded his 
intended wife from the power of retiring from the 
marriage or of stipulating for a settlement, he was 
not allowed to have the settlement set aside, though 
it had been executed without his knowledge : Taylor 
V. Pagh^ 1 Hare, 608. 
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CHAPTER VIII. 

MARRIED WOMEN’S PROPERTY ACTS. 


In treating of the rights and powers con- 
ferred and the duties imposed upon married 
women by the Married Women’s Property 
Acts of 1870, 1874, and 1882, it will not be 
necessary to do more than briefly mention 
the status of wives independently of these 
Acts, and to refer to the earlier page's of this 
book, where the different topics are fully con- 
sidered. The Acts of 1870 and 1874 have 


been repealed by the Act of 1882, but such 
repeal does not affect any act done or right 
acquired while either of these Acts was in 


force, or any right or liability of any hus- 
ba^a^ or wife married before 1883 to sue or 
b((firsjed under them. The different sections 

Vthen Acts will be compared with 

22. of the present A ’ and the de- 
cisic^here a deethem will b^ jodied in our 


notes'^^^^ of 18^^ 

was not a bl 

are pri husband,” 


e repealed Acts 
Appendix. 



MARRIED women’s PROPERTY ACTS. 


383 


Married Women’s Property Act, 1882. 

[45 & 46 VicT. c. 75]. 

ARRANGEMENT OF SECTIONS. 

1 . Married woman to be capable of holding property and of con- 

tracting as a feme sole. 

2. Property of a woman married after the Act to be hold by her 

as a feme sole. 

3. Loans by wife to husband. 

4. Execution of general power, 

6. Property acquired after the Act by a woman married before 
the Act to be })eld by her as a feme sole. 

6. As to stock, &c. to which a married woman is entitled. 

7. As to stock, &:c. to be transferred, &c. to a married woman. 

8. Investments in joint names of married women and others. 

9. As to stock, &c. standing in the joint names of a married 

woman and others. 

10. Fraudulent invcstmfmts with money of husband. 

1 1 . Moneys payable under policy of assurance not to form part of 

estate of the insured. 

12. Remedies of married w’oman for protection and security of 

separate property. 

13. Wife’s ante-nuptial debts and liabilities. 

14. Husband to bo liable for his wife’s debts Contracted before 

marriage to a certain extent. 

15. Suits for ante-nuptial liabilities. 

16. Act of wife liable to criminal proceedings. 

17. Questions between husband and wife as to property to bo 

decided in a summary way. 

18. Married woman as an executrix or trustee. 

19. Saving of existing settlements, and the power to make future 

settlements. 

20. Married woman to be liable to the parish for the maintenance 

of her husband. 

21. Married woman to be liable to the x>a-rish for the maintenance 

of her children. 

22. Repeal of 33 k 34 Viet. c. 93 ; 37 & 38 Viet. c. 50. 

23. Legal representative of married woman. 

24. Interjjrotation of terms. 
fib. Commencement of Act. 

26. Extent of Act. 

27. Short title. • 

An Act to consolidate and amend the Acts relat- 
ing to the Pro2)crty of Married Women, 

[18th August, 1882.] 

Whereas it is expediSnt to consolidate and amend 
the Act of the thirty-third and thirty*fourth Victoria, 
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chapter ninety - three, intituled The Married 
Women’s Property Act, 1870,” and the Act of the 
thirty- seventh and thirty-eighth Victoria, chapter 
fifty, intituled “ An Act to amend the Married 
Women’s Property Act, 1870 : ” 

Be it enacted by the Queen’s most excellent Ma- 
jesty, by and with the advice and consent of the 
lords spiritual and temporal, and commons, in this 
present parliament assembled, and by the authority 
of the same, as follows : 

1 . Married wo)mn to he capable of holding 
property ana of contracting as a feme solef ^ — 
(1.) A married woman shall, in accordance 
with the provisions of this Act, be capable of 
acquiring, holding, and disposing by will or 
otherwise, of any real or personal property 
as her separate property, in the same manner 
as if she were a feme sole^ without the inter- 
vention of any trustee. 

We shall treat of this sub-section under the three 
heads of ‘‘Acquiring,” “Holding” and “ Dispos- 
mg. 


“ Acquiring.” — By the common law the capacity 
of a married woman to acquire property during the 
coverture was very limited. Any real property given 
to or descending upon her during that time vested in 
possession in her husband, and all that she acquired 
in it was the reversion expectant upon his death : see 
ante^ pp. 80 — 87. Her rights in leaseholds, her title 
to which accrued during the coverture, were of the 
most trifling value. She was entitled to the rever- 
sion expectant ^ipon his death if she survived him, 
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subject, however, to his right of selling or charging 
the term : see antc^ pp. 94—98. If her reversionary 
interests in personalty fell into possession while the 
marriage continued, she lost them also (ante^ yp. 109 
— 115), and her husband could also acquire her 
choses in action by reducing them into possession: 
ante^ pp. 99 — 108). The husband’s rights in the 
last two classes of property were modified if they 
were subject to the control of a Court of Equity, 
as in that case the wife was entitled to an equity 
to a settlement thereout : ante, pp. 243 — 258. Any 
choses in possession, given to the wife during the 
marriage, vested absolutely in the husband ; in other 
words, she acquired no interest whatever in them {ante, 
pp. 108, 109). By the creation of separate estate 
equity further interfered on behalf of the wife (see 
ante, pp. 177 — 236), and to a large extent corrected 
the injustice of the common law. But the creation 
of equitable separate estate was not an adequate or 
complete remedy. One of its defects was that its 
existence depended upon the intention of the donor 
or settlor of property, and, in the absence of proper 
professional advice, ignorant testators and settlors often 
failed to use such words as by the construction of the 
court were sufficient to manifest that intention: ante, 
pp. 183 — 189. Hence, cases of admitted hardship 
frequently occurred, and by the omission of two or 
three words the whole or part of the property intended 
to be given for the wife’s own enjoyment, independent 
of her husband, became the property of a worthless 
or spendthrift husband, and available for the payment 
of his debts.^ Until the passing of the Divorce and 
Matrimonial Causes Act, 1857, a wife deserted by 
her husband had no right to her earnings or to any 
property acquired subsequent to the desertion as 
against her husband or his creditors, except as to 
property settled to her separate use. ^ Under this Act 
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she can apply to a magistrafft, &c. for an order to protec 
‘‘ her earnings and property acquired since the oobd 
mencement of such desertion, from her husband an 
all creditors and persons claiming imder him,^’ an 
by virtue of the order “ such earnings and propert 
shall belong to the wife as if she were a feme sole : 
sect. 21. By another section of the same Act 
woman judicially separated from her husband i 
from the date of the decree and whilst the separatic 
continues, considered as a feme sole with respect 
property of every description which she may acqui 
or which may come to or devolve upon her sect. 2 
See the sections of the Divorce Acts given on pp. ( 
— 68, 77. See In re Kingslefs Trust (26 Beav. 8^ 
and In re Eainsdon^s Trusts (4 Drew. 446), where 
was held that a married woman who had obtain 
a protection order could obtain payment to herself 
money in court; and of money in the hands 
trustees {Cooke v. Fuller^ 26 Beav. 99). In Bax 
V. The Bank of England (4 K. & J. 664), it v 
decided that she can also transfer stock standing 
the name of her testator and receive dividends there 
as a feme sole, A protection order has a retrospect 
effect, extending back to the commencement of \ 
desertion : In tJie goods of Elliott^ 2 P. & M. 2' 
Certain shares in a joint stock company, to wh 
a married woman was entitled as one of the next 
kin of her imcle, were transferred by the admii 
trator of the imcle into the joint names of the h 
band and wife. This was done in pursuance of 
arrangement between them, intended to be a bind 
agreement, and under which the shares were to 
eome the property of the survivor. The hush? 
deserted his wife, and she obtained a protection or( 
Afterwards the company resolved upon a volunt 
liquidation, and 900/. had to be refunded to the 1 
band and wife in respect of tne capital of their sha 
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The wife claimed this 9(fOL as coming to her after 
the protection order, and it was held that there had 
been no reduction into possession by the husband, 
and that the money belonged to the wife : Nicholson 
V. Drury Buildings Estate Company^ 7 Oh. D, 48; 
see, also, In re Insole^ L. E., 1 Eq. 470. The bene- 
fits of the Divorce Acts are however confined to a 
very small class of the community, and they cannot 
be regarded as doing anything more than giving 
abnormal rights to a few married women whose 
status is of a peculiar character. Practically the 
position of a woman deserted by her husband is that 
of a feme sole, and the legislature interfered to pre- 
vent him taking advantage of his marital rights 
when he neglected to perform the duties devolving 
upon him in his marital capacity. The Acts give 
the wife the power of obtaining a judicial separation, 
and as a natural sequence determine her rights and 
capacities when she has obtained a decree therefor. 

By the Married Women’s Property Act, 1870, 
certain classes of property were declared to be the 
wife’s “ separate property,” viz. : — 

(1) The earnings of any married woman acquired 

after 9th August, 1870, in a business 
carried on separately from her husband, or 
so acquired through the exercise of any 
literary, artistic, or scientific skill (sect. 1) ; 

(2) All investments thereof (sect. 1) ; 

(3) Certain deposits of a married woman in 

savings banks, life annuities, public stocks 
or funds, joint stock company’s shares, &c., 
shares in friendly societies, &c. (sects. 2 — 5) ; 

(4) Personal property coming to a woman married 

after 9th August, 1870, as next of kin or one 
of the next of kin of an intestate, and sums 
of money under 200/. by deed or will (sect. 


c c 2 
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(5) The rents and profits of any freehold, copy- 

hold, or customaryhold property coming to 
a woman married after 9th August, 1870, 
as heiress or co-heiress of an intestate (sect. 
8) ; and 

(6) Certain policies of insurance of a married 

woman (sect. 10). 

It will be seen at a glance that this Act was only 
a tentative measure. It provided for cases where by 
intestacT/, property real or personal came to married 
women, and cases where sums of under 200/. were 
given to them by deed or will; but it will be observed, 
that the Act only applies even in these cases to 
women married after the passing of tlie Act, and that 
the rents and profits only of the realty belong to them 
for their separate use. The wife had no power of 
alienating such realty without her husband^s consent, 
and as intestacy is generally provided against by 
persons possessing property, the scope of the Act 
was comparatively limited. Further remedial legis- 
lation was necessary, and at last an Act has been 
passed which is certainly intended by its authors to 
be final. This Act of 1882 has swept away nearly 
all the old common law rules with regard to the 
proprietary relation of husband and wife, and its 
provisions are so important and. wide-reaching that 
it is very necessary to see what its effect will be. 
It supplies a complete remedy for most of the de- 
fects already mentioned. The acquisition of separate 
estate does not now depend upon the construction of 
instruments or upon the provisions of former Acts, 
and its existence no longer rests upon the doctrine of 
trusts. Equitable separate property will continue to 
exist and will still be created, but in future, except in 
cases where the property is vested in trustees for her 
separate use, a married woman will acquire the 
legal as well as the beneficial interest in property 
given to her by, or acquired by her from, persons 
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having both the legal and equitable interest therein. 
An indirect effect of this section is the abolition of 
tenancies by entireties. As a married woman can 
acquire any real property as her separate property in 
the same manner as if she were a feme sole she will 
be able to become a joint tenant with her husband. 
If, therefore, lands are now given to a husband and 
wife in fee simple, they will be joint tenants both at 
law and in equity. Each will be entitled to receive 
a moiety of the rents and profits, and each will be 
able to dispose of his or her interest without the con- 
sent of the other. The unity of person of the hus- 
band and wife is also destroyed, and hence if lands 
are given to them and a stranger in fee simple, the 
husband and wife into' ne will be joint tenants, 
instead of tenants by entireties, and the stranger 
will be one of three joint tenants instead of one of 
two joint tenants as formerly : see ante^ pp. 277, 278. 
With regard to joint tenancies in personal pro- 
perty, any personalty may be acquired by hus- 
band and wife as joint tenants or tenants in 
common, and each will be entitled to a moiety 
of the income thereof : see ante^ pp. 280 — 282. 
As to personal property like stocks, &c., standing in 
the joint names of husband and wife, their respective 
rights therein will be considered under sections 8 and 
0. It remains to be considered what effect the Act 
will have upon the ordinary limitations of real pro- 
perty to married women. Equitable separate estate 
is founded upon the doctrine of trusts, but trusts are 
no longer essential to the existence of separate pro- 
perty. Suppose by deed or will an estate is now 
given to trustees and their heirs to hold to the sepa- 
rate use of Qjfeme covert^ with remainder to the use of 
her heirs. Irrespectively of this Act the trustees 
would take the legal estate, and the married woman 
the equitable estate. But now, for the purposes of 
acquiring real property, she is in Ihe position of a 



390 


THE LAW OF HUSBAND AND WIFE. 


feme sole^ aud there is no need of trustees to make it 
her separate property. Again, what will he the 
effect of a limitation of real estate to trustees ami 
their heirs upon trust ‘‘ that a wife may receive ai|d 
enjoy the profits?” Then, again, lands are som|- 
times devised to a married woman for her sole 
separate use without the intervention of any trus^, 
and equity, acting upon the principle that it "llll 
never allow a trust to fail for want of a trustee, ||fis 
hitherto made the husband a trustee for his 
It is submitted that if in the first two cases t^re 
should be no restraint upon anticipation, the ^gal 
as well as the equitable fee will vest in the ^ife. 
In the last-mentioned case we think that she yill 
take the legal estate also even where there a 
restraint upon anticipation : see anfc^ p. 225. f 

‘‘Holdings” — A n absolute right of property over 
any thing confers upon its owner the power of ujing 
it in any way he pleases, to the exclusion of e|bry 
other person, and also the power of disposing of kin 
any way he pleases, without the concurrence of wiy 
other person, provided, of course, that such poW 3 rs 
are not exercised in a way forbidden by the l|w. 
The power of user includes the enjoyment of the 
property and the receiring of the rents and profits, 
and that of disposition includes alienation by will as 
well as inter vivos. Omitting for the present the pro- 
prietary rights of married women in equity and by 
statute, let us examine in what respects her pro- 
prietary rights at law come short of this definition 
of an ordinary owner’s absolute right of property. 
By the common law the rents and profits of all the 
freeholds, customaryholds and copyholds of a married 
woman, whether vested in her at marriage or sub- 
sequently, belonged to her husband during the cover- 
ture. Her husband becafte tenant of the lands, 
in the case of tsopyholds without admission, and she 
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had no right to their enjoyment during the coverture 
except by his permission : see pp. 80 — 87. The 
rents and profits of all her leaseholds belonged to 
him also during the coverture. The marriage itself 
operated as a legal assignment of the term to the 
husband, and by disposing of it during his lifetime 
he could deprive her of it absolutely : see ante, 
pp. 94- -98. Her choses in action became the pro- 
perty of her husband absolutely, if he reduced them 
into possession during the coverture by receiving them 
or recovering them at law (see ante, pp. 99 — 108), and 
her reversionary interests became his similarly if they 
fell into possession during the coverture (see ante, 
pp. 109 — 115), while by the marriage itself she 
ceased to hold her choses in possession, they be- 
coming at once the property of the husband : see 
ante, pp. 108, 109. The alterations introduced by 
the Divorce and Matrimonial Causes Acts, 1857 and 
1858, as to married women who have obtained pro- 
tection orders and women who have been judicially 
separated from their husbands have already been 
stated, pp. 385 — 387. It has been also seen that the 
Married Women’s Property Act, 1870, enlarged the 
classes of separate property {ante, p. 387). We shall 
now set out in detail the proprietary position of a wife 
married after the 31st December, 1882, in the absence 
of any settlement or agreement for a settlement. She 
will rdmain tenant of her freeholds, customaryholds, 
copyholds and leaseholds, and solely entitled to the 
rents and profits thereof. The only rights which her 
husband will obtain therein will be such as she may 
confer upon him. She will be able, without his con- 
sent, to exclude other persons from the enjoyment or 
user of the property. Several difficult questions may 
arise out of this novel position of the wife. Suppose 
that she permits her husband to live in her house, 
will he acquire any iniferest therein, or will he be 
regarded as a guest simply ? It is submitted that he 
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will be tenant at will to his wife, and if she gives 
him notice to quit and he refuses to go, he will then 
become a tenant by sufferance. Again, suppose a 
husband, against the will of his wife, enters upon her 
lands, will he be a trespasser ? These points will be 
dealt with more at large under section 12, which treats 
of a married woman’s remedies for the protection and 
security of her separate property. As by the sub- 
section under consideration a married woman will 
hold her real and personal property in the same 
manner as if she were a feme sole, she will, it is 
submitted, be entitled to all the remedies which an 
ordinary proprietor possesses. A married woman is 
also entitled to all other kinds of personalty abso- 
lutely ; that is, she will retain what she possesses at 
marriage, and that which may come to her during 
the coverture will be equally her own, to the ex- 
clusion of her husband. In regard to marriages 
after 1882, a husband will have no marital rights 
as to property, and therefore there cannot be in 
future any such thing as a fraud by the intended 
wife upon such rights : see ante, p. 380. The 
Act does not affect the operation of a marriage 
contracted before 1883 upon the then property of 
the wife, but all kinds of real and personal pro- 
perty coming to her after 1882 will become her 
separate property. Under sections 2 and 5 we shall 
treat of the kinds of property which are by this 
Act made the separate property of married women. 
Difficulties wiU doubtless arise under this section 
with regard to the acquisition of property by the wife 
from Ttier husband. It is submitted that it will still 
depend upon the intention of the husband whether 
presents from him to his wife are to be regarded as 
separate estate or paraphernalia: ante, pp. 192 — 195. 
By the 50th section of the Conveyancing Act, 1881, 
freehold land or a chose in Action could be conveyed 
by a husband #10 his wife alone, or jointly with 
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anotlier person, but the sub-section, under considera- 
tion, enables him to transfer any property to her just 
as if she were a stranger to liim. The effect of this 
will be to establish the rule in lUchards v. Delbridge 
(L. R., 18 Eq. 11) with regard to gifts from husband 
to wife, and an imperfect gift made after 1 882 will 
not be upheld as a declaration of trust. Wherever, 
therefore, a gift requires a deed to perfect it, it will 
not be difficult to distinguish between the property 
of the husband and wife respectively. But the 
creditors of the husband will find it far from easy to 
prove that chattels passing by delivery have not been 
given by him to his wife, if the manied couple are 
sufficiently unscrupulous to seek to save his property 
by declaring it has been given to the wife. It would 
have been better if the Act had provided that gifts 
from husband to wife should be evidenced by writing. 
It is true that if given in fraud of creditors they can 
be set aside, but that will be hard to prove ; while, if 
writing were required, evidence of the nature and 
time of the transaction would be forthcoming. Ques- 
tions of interpleader will probably often arise under 
this Act, which enables choses in possession to be so 
easily transferred to the wife. 

“Disposing.’’ — Voluntary alienation of property 
may be either inter vivos, or by will, and as these two 
modes are distinct it will be convenient to treat of 
them separately. 

Alienation inter vivos . — It has been observed that 
one of the incidents attaching to the sole and 
absolute ownership of property is the right of dis- 
posing of ^uch property in any way the owner 
pleases, without the necessity of obtaining the con- 
sent of any other person. By the common law a 
married woman’s right of alienation was very limited, 
even in regard to that*^art of her property which 
did not by operation of marriage passM;o her husband. 
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The wife could not alienate or charge her freeholds, 
oustomaryholds, or copyholds, without her husband's 
concurrence, even although such alienation or charge 
was expressed to be made subject to the rights of the 
husband therein. Besides his consent to the deed of 
alienation, or in the case of copyholds to the sur- 
render, she had before 18r33 to concur in levying a 
fine, a most cumbrous and expensive legal formality ; 
and although the Fines and Recoveries Act abolished 
that ceremony, it substituted an acknowledgment 
therefor made after separate examination before a 
judge, or commissioner, or steward. She could not 
alienate or charge her leaseholds, nor assign her 
choses in action. Until Malins' Act (1857) came into 
operation she was unable, even with her husband’s 
consent, to dispose of her reversionary interests in 
personalty: see ante^ pp. Ill — 114. It is true that 
a married woman might convey by means of a power 
of appointment (whether given her while single or 
during the coverture), without the consent of any 
husband she might have, and without an acknow- 
ledgment {Boo d. Blomfield v. Eyre, 3 C. B. 557 ; 
5 C. B. 713 ; and see ante, pp. 260 — 263) ; but this 
was an innovation upon the common law. A married 
woman could dispose of her equitable separate estate as 
if she were a feme sole (see ante, pp. 197 — 207) ; but 
she could not dispose of the legal interest in realty, 
even although settled for her separate use, ■without 
her husband’s consent to the deed, and her acknow- 
ledgment {Jjechmere v. Brotheridge, 2 N. R. 219), 
except when lands were vested in her as a bare 
trustee (Vendor and Purchaser Act, 1874, s. 6). 
A very small class of married women under the 
Divorce Acts, 1857 and 1858, could dispose of pro- 
perty as if they were unmarried. The Act of 1870 
created new kinds of separate property, but did 
not enlarge a married womfln’s power of alienation. 
The present Act gives to a married woman an 
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absolute right of alienation over her separate pro- 
perty. She can convey the legal and beneficial 
interest in realty without the consent of her husband, 
and without any of the formalities required by the 
Pines and Recoveries Act, as amended by the Con- 
veyancing Act, 1882. She will also be able to 
convey or release her reversionary interests in per- 
sonalty without complying with the formalities 
required by Malins’ Act, and her chattels real and 
other personalty will also be at her sole disposal. 
The Act does not affect the property of women 
married before 1888, which vested in them in interest 
or in their husbands in their right before that time, 
and the requisites of alienation of such property will 
continue to be the same as formerly. 

Restraint upon anticipation. — The full power of 
alienation given to a married woman, by the Act 
is, however, subject to ‘‘any restriction against 
anticipation at present attached, or to be hereafter 
attached to the enjoyment of any property or income 
by a woman under any settlement, agreement for a 
settlement, will, pr other instrument : see sect. 19, 
posty p. 454, 

Disposition hy will. — ^A married woman’s power 
of disposition by will has already been dealt with : 
see antCy pp. 2G8 — 276. The Divorce Act, 1857, 
s. 25, specially declared that a woman judicially 
separated from her husband could dispose of her 
separate property as a feme solcy but made no such 
express declaration respecting property acquired by 
a woman having a protection order, although by 
allowing her to hold property as a feme sole^ it by 
that means allowed her to dispose of it by will or 
otherwise : see In the goods of Elliott y 2 P. & M. 274. 
The Married Women’^ Property Act, 1870, also 
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treated a married woman as a feme sole with respect 
to the separate property thereby created, and there- 
fore allowed her to dispose thereof by will. A mar- 
ried woman henceforth will have a complete unre- 
stricted power of alienation over both her real and 
personal property. 

Without the intervention of any trustee . — In equity 
it has been declared that the express intervention 
of trustees is not required, for the husband will, 
for failure of others, be held as trustee: see ante^ 
p. 178. But we have already seen the advan- 
tage of appointing trustees ; and as it will be still 
wise to make marriage settlements, in order to pre- 
vent the wife parting with her property to her hus- 
band, property will still be vested in trustees for her 
benefit. 

(2.) A married woman sliall bo capable of 
entering into and rendering herself liable in 
respect of and to the extent of her separate 
property on any contract, and of suing and 
being sued, either in contract or in tort, or 
otherwise, in all respects as if she were a 
feme sole, and her husband need not be joined 
with her as plaintiff or defendant, or be made 
a party to any action or other legal proceed- 
ing brought by or taken against her ; and 
any damages or costs recovered ‘by her in 
any such action or proceeding shall be her 
separate property; and any damages or costs 
recovered against her ih any such action or 
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proceeding shall be payable out of her sepa- 
rate pi’operty, and not otherwise. 

Contracts. — By the common law a married wo- 
man was incapable of binding herself by a contract, 
although she might, as agent, contract so as to bind 
her principal, whether he were her husband or some 
other person. In Liverpool Adelphi Loan Association 
V. Fairhurst (9 Exch. 429), Pollock, C. B., says, “A 
feme covert is unquestionably incapable of binding 
herself by contract ; it is altogether void, and no 
action will lie against her husband or herself for 
breach of it.’’ She could not even indirectly bo 
made liable for a contract, as, for example, for a tort 
founded upon a contract ; and neither she nor her 
husband could be sued for it: see antc^ p. 143. A 
married woman could, however, acquire p right under 
a contract made with her. ‘‘ It is settled law that a 
married woman, though incapable of making a con- 
tract, is capable of having a chose in action conferred 
upon her:” per Jervis, C. J,, in Dalton v. Midland 
Counties Railwaij Company^ 13 C. B. 474. She could 
therefore obtain an interest in and sue, or join in 
suing, upon a contract to pay for her services: Brash- 
ford V. Buckingham^ Cro. Jac. 77 ; or on a promissory 
note given to her : Guyard v. Sutton, 3 C. 13. 153 ; or 
on a covenant to pay her an annuity : Bendix v. Wake- 
man, 12 M. & W. 97 ; or for shares bought by her 
with her own moneys in her own name : Dalton v. Mid- 
land Counties Railivay Company, supra, subject to an 
objection being taken, if she sued in her own flame, 
that her husband was not joined as plaintiff. The 
'exceptions to this incapacity were as follows. By 
the custom of London the wife of a freeman trading 
separately from her husband was bound by her con- 
tracts, and he was not lidble upon them, even if after 
her death he promised to pay her debt^ so contracted : 
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Bac. Ahr. Custom of London (D). Other wives who 
might contract as if they were unmarried were, the 
wife of the King of England, the wife of a person 
civilly dead, or of an alien husband who had never 
been within the realm ; by statute, a wife judicially 
separated from her husband, whilst so separated, or 
one who had obtained a protection order, while the 
desertion of her husband lasted : 20 (§* 21 Viet, c, 85, 
ss, 26, 21, Section 10 of the M. W. P. Act, 1870, 
enabled a married woman to effect a policy of in- 
surance upon her own life, or the life of her husband 
for her separate use as if she were a feme sole. The 
most important exception to a married woman^s in- 
capacity to contract, viz., with regard to her separate 
estate, has already been noticed (see pp. 209 — 214). 
A married woman could bind herself, by her contract, 
as to real property, under the following circumstances: 

a contract* under seal, acknowledged by her, under 
3 & 4 Will. 4, 0. 74: Crofts v. Middleton^ 8 De G. 
M. & G. 192; Cahill v. Cahill, W. N. 1883, p. 86; 
where she had a power of appointment, by her con- 
tract complying with the formalities required by 
the power (Sug. Powers, 8th ed. 206), and semble, 
such formalities might be supplied : Stead v. Nelson, 
2 Beav. 245 ; and where she had the equitable sepa- 
rate use in realty: see ante, p. 198. The M. W. P. 
Act of 1870 did not confer upon a married woman a 
general capacity of entering into contracts. Indi- 
rectly it enlarged her power of contracting by 
creating new kinds of separate property, with refer- 
ence to which she had the same power of contracting 
as she had over her separate estate. In Hoivard v. 
Bank of England (L. R., 19 Bq. 301) Jessel, M. R.,^ 
speaking of this Act, says: It does appear to me* 
that the present Act gives no power to contract to 
a married woman which she did not possess before. 
It does make certain property, property to her 
separate use, to* that extent carrying with it a power 
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to contract in respect of that property which every 
married woman previously possessed in a Court of 
Equity.’’ In Summers v. City Bank (L. E., 9 C. P. 
587), Lord Coleridge, C. J., says: ‘‘Our decision, 
under these circumstances, must not be taken to affirm, 
nor will it affirm the general proposition that under 
this Act, and without reference to particular circum- 
stances, a married woman can contract.” By the sub- 
section under consideration a statutory power of con- 
tracting has been conferred uponevery married woman, 
but she is still protected from personal liability, as her 
contracts will only bind her separate property, A wife 
could contract with her husband with regard to her 
equitable separate estate, but she could not con- 
tract with him at law: Phillips v. Barnet y 1 Q. B. D. 
439, per Blackburn, J. Under the present law a wife 
may contract with her husband just as if she were 
unmarried. This new power affects her legal position 
in many respects. It is submitted that she may now 
make a valid contract with her husband for a sepa- 
ration between them without the concurrence of 
trustees on her behalf (see ante, pp. 52, 53), and that 
her covenant in a separation deed to release her claims 
upon her husband for support, and to accept the sum 
allowed by the deed in lieu of alimony, would be a 
valuable consideration, and so prevent the deed 
being considered a voluntary deed : ante, p. 55 — 59. 
Even before this Act it was decided that a married 
woman could validly contract to live apart from her 
husband: Besant v. Wood, 12 Ch. D. 605, ante, p. GO. 
She may also make any other contract witl^ her 
husband, e, g,, of partnership: lie Childs, L. E., 9 Ch. 
508. By section 24 the word “ contract ” includes the 
acceptance of any trust, or of the office of executrix 
or administratrix. She may therefore now become 
a trustee, executrix, or administratrix, just as if she 
were a feme sole, and her'^husband’s concurrence will 
not be necessary. A married womaii cannot, how- 
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ever, contract so as to bind her separate estate if 
there is annexed to it a restraint upon anticipation. 
(See sect. 19). 

Quasi Contracts. — It is submitted that a married 
woman may now be sued upon any obligation arising 
quasi ex contractu after 1882, as she may now be 
sued either in contract or in tort, or otherwise, in 
all respects as if she were a feme sole^ The ano- 
malies before mentioned {ante, pp. 218, 219) will, 
therefore, no longer exist. 

Torts. — Prior to 1883 a husband was liable for 
his wife’s torts committed during marriage, except 
such as were connected with or founded upon a con- 
tract, The wife was not personally liable for her 
torts, and her separate estate was only liable for a 
fraud relating thereto, e. g., dealing with the separate 
estate by way of fraudulent representation, or for an 
actual appropriation of funds subject to the settle- 
ment and the same trusts which created the separate 
estate {Wainford v. Heyl, per Jessel, M. E. ; see 
ante, pp, 141 — 146) ; but where a wife had been judi- 
cially separated from her husband, or where she had 
obtained a protection order and it was still in force, 
the wife alone was liable for her torts committed 
while the separation or desertion continued : 20 21 

Viet, c, 85, ss, 26, 21. As by the common law the 
property of the wife was practically transferred to 
the husband, it was just that he should be responsible 
for wrongs. But this Act prevents a husband, 
married after 1882, acquiring any rights in his wife’s 
property otherwise than by contract with her ; and 
the question arises, whether by this sub-section his 
common law liability is taken away. It is submitted 
that as the common law liability of the husband is 
not expressly taken away !t must still remain, and 
that the Act hits made no alteration in his liability 
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other than indirectly by giving the injured person 
the right to make the separate estate of the wife 
answerable in damages for the wrong done to him. 
It has not even made the wife’s separate estate 
primarily liable as between her and her husband. In 
an action brought in respect of the wife’s tort, it is 
submitted that the plaintiff may either sue the wife 
alone — in which case her separate property alone 
will be liable for damages and costs ; or he may sue 
the husband and wife jointly and obtain judgment 
against the husband alone; or he may have the wife’s 
separate property made liable therefor, and obtain 
judgment against the husband for the residue of the 
damages and costs not recovered out of her separate 
estate. It would seem advisable that the wife should 
in no case be sued alone, as any damages or costs 
recovered against her are payable out of her separate 
property and not otherwise, and the decision in the 
action would bar the plaintiff’s right to proceed 
against the husband in case the separate property is 
insufficient to satisfy the judgment. The husband’s 
liability for his wife’s torts ceases with the termi- 
nation of the covertiire by death or divorce {Cajpel 
y,Towell^ 10 Jur.,N. S. 1255), but continues so long 
as the relation of husband and wife subsists, although 
they are permanently living apart : Head v. Briscoe^ 
5 C. & F. 484. The wife, after the husband’s 
death, is liable for all torts committed by her dur- 
ing the marriage in respect to which an action has 
not been brought and judgment given, or which 
are not barred by any Statute of Limitations: see 
Vine V. Saunters, 4 Bing. N. C. 96. For the respec^ 
tive liabilities of husband and wife for her breaches 
of trusts and devastavits, see ante, pp. 146, 147, and 
post. Sect. 24 ; and as to ante-nuptial torts of wife, 
see<35«f^, pp. 139 — 141. [ly: is submitted that a married 
woman will now be able to sue alone, not only in 
respect of torts relating to her separate property, but 

E. J> 1> 
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also in respect of personal torts ; but that her right 
of action in the latter case will not debar her husband 
from suing also for any wrong to him arising out of 
the same tortious act. 

Suing and being Sued. — With regard to actions 
in which a married woman was a party, the practice 
prior to the coming into operation of this Act was 
regulated by Ord. XVI. r. 8 of the Judicature Acts. 
Subject to the power given by this rule to the court or 
a judge to allow a married woman to sue or be sued 
alone, she could only sue as plaintiff by her next friend, 
according to the former practice of the Court of 
Chancery, and the husband was joined as a defendant : 
Roberts V. Etmns^ 7 Ch. D. 830. An exception was 
made by sect. 11 of the Married Women’s Property 
Act, 1870, which empowered a married woman to 
sue alone in respect of her separate estate created by 
that Act; but not to be sued alone: Hancocks v. 
Lahlachcy 3 C. P. D. 197. It was necessary in an ac- 
tion against a married woman to join her husband as a 
co-defendant. The head-note in Atuood v. Chichester 
(3 Q. B. D, 722) states in effect that when a married 
woman has separate estate, without power of anticipa- 
tion, a creditor to obtain payment thereout must join 
as defendants her husband and the trustees of her 
settlement; but this is clearly wrong. The judg- 
ments only refer to separate estate, and her contracts 
do not bind her separate estate, to which is annexed 
a restraint upon anticipation : Chapman v. Biggs^ 
W. N. 1883, p. 92. In order to charge the wife’s 
equitable separate estate, her trustee was not a 
necessary party to the action {Davies v. Jenkim, 
6 Ch. D. 728 ; Picard v. Hinc^ L. P., 5 Ch. 274) ; 
but when it was sought to obtain an order directing 
the trustee to pay the amount recovered by the 
judgment, he ^ was a necessary party {Collett v. 
Dickenson, II Ch. D, 687), and it is submitted that 
this rule will still obtain. A married woman is now 
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under no incapacity to sue ; lier capacity to Le sued 
is qualified by the fact that, although she may be 
sued alone, she cannot be made personally liable. 
The rule laid down in Ortner v. Fitzgibhon (50 L. J., 
C3i. 17), and Durrani v. Ricketts (8 Q. B. D. 178), 
that the procedure under Ord. XIV. does not apply 
to the case of married women, will still hold good ; 
and subject to the exception introduced by sec- 
tion 1 (5) they will not be liable to the bankruptcy 
laws. It will not be necessary for her to give secu- 
rity for costs when she sues alone {Thrc/fall v. 
Wilson^ 8 P. D. 18 ; Severance v. Civil Service Supply 
Assoeiatiou^ 48 L. T. 485), and she will be able to sue 
in formd pauperis alone without special leave. Any re- 
lief may be obtained by her, and against her, except 
such as would make her personally liable. As she 
has full capacity to contract, a decree for specific per- 
formance may be obtained against her, and an injunc- 
tion may also be granted against her. One effect of 
this sub-section is to remove a married woman from 
the list of persons under disability, and in future the 
provisions of the Statutes of Limitations will apply 
to her as if she were unmarried. If a feme sole is a 
party to an action, and marries, it will not be neces- 
sary to obtain leave to amend the parties to the action, 
as no amendment will be required. 

D /IMAGES AND CosTS. — It is Submitted that the 
effect of this sub-section is to make the separate 
property of a married woman, whether equitable or 
statutory, liable for any damages or costs ih any 
action in which she sues or is sued. For cases in 
which it was held liable before the Act, see ante^ pp. 
212, 213. The liability will attach to the separate 
property which she has at the time of judgment, as to 
which no restraint upoi^ anticipation exists, whether 
such separate property is in posses|ion or in expec- 
tancy. In The National Provincial Bank v. Thomas (24 

D D 2 
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W. E. 1013), the Court refused an injunction upon au 
interlocutory application made in an action to obtain 
payment of a debt out of separate property to restrain 
a married woman from alienating it pendente life ; but 
V.-C. Malins, in EobinHon v. Eiclxcving (16 Ch. D. 
371), granted a similar injunction, and it is sub- 
mitted that it should be granted in all cases where 
such alienation would he likely to deprive the plain- 
tiff of his remedy. Before the Act, the following 
rules obtained with regard to costs. The separate 
estate of a married woman was liable for costs where 
it was the subject-matter of the action : Barlec v. 
Bartee^ 1 S. & S. 100. But if there was a restraint 
upon anticipation, the costs could not be charged on 
future income, but could be paid out of arrears: 
Moore v. Moore, 1 Col. 54. As to costs of litigation 
between husband and wife, see Walrond v. Walrond^ 
John. 18; Lamperi Laynpert, 1 Ves. 21. Where 
a husband and wife sued or defended jointly, the 
costs were payable by him or to him alone. See gene- 
rally, as to costs, Morgan and Davey’s Costs, 256 — 
263. For cases in which costs have been ordered to 
be paid out of separate estate, with a restraint upon, 
anticipation, under the 12th section of the M. W. P. 
Act, 1870, which makes such estate liable for a mar- 
ried woman’s ante- nuptial debts : see ante, pp. 232, 
233, 470. 

(3.) Every contract entered into by a mar- 
ried jvoman shall be deemed to be a contract 
entered into by her with respect to and to 
bind her separate property, unless the con- 
trary be shown. 

Before this Act came interoperation contracts made 
by a married w^man did not bind her separate estate, 
unless they were made with express reference thereto,, 
or the nature of the contract was sufficient to show that 
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it was her intention to bind her separate estate : see 
ante, pp. 209 — 214. It was often difficult for a trader 
to prove that a married woman had contracted with 
him on the faith of her separate estate ; and if he 
could not prove it, and the husband was not liable, 
he was without a remedy. The burden of proof will 
now be upon the wife, if she seeks to escape liability 
upon her contracts ; and this may give rise to many 
controversies between husband and wife as to who is 
really liable upon her contracts. Before 1883 the 
presumption of law was, that where husband and 
wife were living together she had his authority to 
bind him by her contract for articles suitable to that 
station which he permitted her to assume : see aide, 
pp. 121 — 124. Where they were living apart, the pre- 
sumption was that her contracts bound her separate 
estate and not her husband. The presumption is 
now made general, and exists where tjiey are living 
together. It is submitted that in the latter case the 
husband will still be alone liable upon contracts made 
by his wife in respect to such matters, e.(j., household 
expenditure, &c., as are usually under the control of 
the wife, or where the wife carries on her husband’s 
business for him : see mde, pp. 124 — 126. The pre- 
sumption that the wife contracted with reference to 
her separate estate may also be rebutted by her 
proving that her husband expressly authorized her 
to enter into the contracts, or that he has ratified 
them, or that he refused to provide her with things 
necessary for her subsistence. But in all these cases 
it is submitted that unless the tradesmen knew of the 
husband’s liability, and gave credit to him, ahd not 
the wife, shb will still be liable upon her contracts as 
well as her husband. She will be in the position of 
an agent who contracts on behalf of an undisclosed 
principal. The person contracting with her may, 
when he discovers that^the husband authorized the 
eontract, elect either to sue her or hor husband. If 
ushe is made to pay the debt or perform her part of 
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the contract, she will have her remedy against her 
husband. As to the husband’s liability for the con- 
tracts of his wife when she is living apart from him, 
see ante, pp. 129 — 139. 

(4.) Every contract entered into by a mar- 
ried woman with respect to and to bind her 
separate property shall bind not only the 
separate property which she is possessed of 
or entitled to at the date of the contract, but 
also all separate property which she may 
thereafter acquire. 

This sub-section alters the law as declared in Pike 
V. Fitzgihhon (17 Ch. D. 454) by the Court of Appeal. 
It was there decided that a judgment upon a contract 
made with a married woman could only reach the 
separate property which she had at the time of the 
contract, or the residue of such property belonging 
to her at the date of the judgment. If, therefore, 
between the time of making the contract and of the 
judgment, a wife alienated all her separate property, 
the creditor had no remedy : see also Smith v. Lucas, 
18 Ch. D. 531, and ante, pp. 200, 210. The wording 
of this sub-section is not free from obscurity, but it 
is clear that, although it declares that a contract of a 
married woman binds the separate property she was 
possessed of at the time of making it, the contract 
does not create a charge upon it ; and if at the time 
of getting the judgment it has all been disposed of, 
the creditor will not be able to follow it.‘ It is sub- 
mitted that the creditor will be able to enforce his 
judgment against all the separate property which she 
possesses at the date of the judgment, and that, pro- 
bably, would be ascertain^ by an inquiry. The 
separate property to which a restraint upon antici- 
pation is annexed will still be unavailable to the 
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creditor, unless the restraint has been removed before 
judgment: see Beet. 1^. The extent to which the 
oon&acts of a married woman affect the corpus of 
property where she has a limited interest to her 
separate use, with a power of appointment over the 
corpus, has already been dealt with : ante^ pp. 214 — 
216. It is submitted that the word “acquire^’ is equi- 
valent to “ become possessed of or entitled to,’’ and 
therefore includes a remainder in real estate, rever- 
sionary interests in personalty, and, in fact, any pro- 
perty in which she may have any beneficial interest 
in possession or expectancy. 

(5.) Every married woman carrying on a 
trade separately from her husband shall, in 
respect of her separate property, be subject 
to the bankruptcy laws, in the s^me way as 
if she were a feme sole, 

A married woman may carry on a trade either as 
a principal or as an agent, and in the latter case she 
may be an agent for her husband or for a stranger. It 
is only where she is trading on her own account that 
she can in any way be subject to the bankruptcy 
laws. It is submitted that if she is carrying on 
business in partnership with her husband, this will 
be carrying on a trade separately from her husband, 
as, qua her own interest, ^e is a principal, and that 
her exemption is only where she is acting as his 
agent. Whether the wife is or is not trading 
separately from her husband will be a question oi’ 
evidence. It is submitted that the presumption 
will still hold good, that where the husband and 
wife are living together, and the wife carries on a 
business, she is only the agent of her husband: 
Phillipson v. IIayte)\ Jjm E., 6 C. P. 38. See ante, 
pp. 126, 127, for other cases in w^ich it has been 
held that the wife was trading as the agent of her 
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hustand. It is submitted that in those cases where 
before the Act the trade, property, and the profits 
of the trade, or the profits alone (the stock in trade 
belonging to the husband), belonged to the wife as 
her separate property, she will be considered as 
trading separately from her husband. See Ashworth 
V. Outram (5 Ch. D. 923), and the cases cited ante^ 
pp. 191, 192, as to what constitutes separate trading 
by the wife. Before this Act a married woman 
could not be made a bankrupt : see Be Grissell^ 12 
Ch. D. 484, and ante, pp. 210, 220. The exceptions 
to this general rule were as follows : — Before 1883 a 
married woman could be made a bankrupt — (a) where 
she was trading as a feme sole by the custom of London 
in respect of debts contracted in the course of such 
trading (Lavie v. Philips, 3 Burr. 1783) ; (b) where 
the husband was civilly dead, e, g, where he was in exile, 
or had been t;:ansported (Ex p)aYte Franhs, 7 Bing. 
7 62) ; (c) where she was living apart from her husband 
under a decree for judicial separation, or a protection 
order: 20 21 Viet, c, 85, ss. 21, 26 ; Ramsdcn v. 

Brearleif, L. K., 10 Ci. B. 147. A woman married 
before 9th August, 1870, cannot during coverture be 
made a bankrupt in respect of debts contracted by 
her whilst single, such debts having become her 
husband’s ; and the M. W. P. Act of 1870, although 
it made her separate property liable for her ante- 
nuptial debts, did not, it is submitted, make her also 
liable to bankruptcy in respect of them. ‘ An order 
under section 5 of the Debtors Act, 1869, has been 
made against a married woman for payment when 
judgment was recovered against her in an action in 
which she did not appear, and therefore did not 
plead coverture : thus rendering her liable to im- 
prisonment in default of obeying the order : Dillon v. 
Cunningham, L. B., 8 Ex. 83. 

No provision similar to this sub-section was in- 
serted in the M. W. P. Act of 1870, nor waa it 
then required, because the only separate property 
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liable for the fulfilment of a married woman’s 
engagements was that which she had at the time 
of making them. This Act makes a married 
woman’s after-acquired property also liable for her 
contracts, and it is for her protection that she is, 
to the extent of her separate property, made sub- 
ject to the bankruptcy laws, as a certificate of dis- 
charge will free her after-acquired property from 
any liability. It is submitted that by the com- 
bined effect of this sub-section and of section 19, 
her separate property with a restraint upon anticipa- 
tion will still be exempt from liability. It is true 
that where a married woman has been sued under 
section 12 of the Act of 1870, such property has 
been made liable for her ante-nuptial contracts (see 
2 )OHt, p. 440) ; but that case is not analogous to this 
sub- section, because upon mamage the property 
might have been so settled in order. to defeat her 
creditors, and if without the husband’s knowledge 
of the fraud the settlement could not have been 
set aside. On the other hand, in making contracts 
with a married woman, the person contracting knows 
that her separate estate without power of anticipation 
is not liable upon lier contracts ; while in contracting 
with a single woman, there is no restraint upon an- 
ticipation, because it only exists during coverture. 

2. Property of a tvoman married after the Act 
to he held hy her as a feme solef \ — Every woman 
who marries after the commencement of this 
Act shall be entitled to have and to hold as 
her separate property, and to dispose of in 
manner aforesaid, all real and personal 
property which shall belong to her at the 
time of marriage, or shall be acquired by or 
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devolve upon her after marriage, including 
any wages, earnings, money, and property 
gained or acquired by her in any employ- 
ment, trade, or occupation, in which she is 
engaged, or which she carries on separately 
from her husband, or by the exercise of any 
literary, artistic, or scientific skill. 

Before this Act came into operation, the marriage 
itself acted as a conveyance of nearly all the 
wife’s property to the husband. Now, so far as a 
woman’s proprietary rights are concerned, any mar- 
riage solemnized after 1882 will not affect them, any 
more than it will affect the proprietary rights of her 
husband. The property which she has at the time 
of marriage, and all property coming to her after 
marriage, will be her separate property. This section 
does not preclude a woman entering into any contract 
as to the destination of her property. Thus, she may, 
in the settlement made upon her marriage, covenant 
to settle her present or after-acquired property upon 
the trusts of the settlement. The Act does not alter 
the devolution of the property of the wife upon her 
death intestate, and such devolution will follow the 
rales stated ante, p. 234. The husband’s rights 
at common law in his wife’s real and personal pro- 
perty have already been referred to in the notes to 
the first sub-section of section 1 of this Act. It 
will not be necessary under this section to consider 
what dbnstruction the words “acquired” or “devolve” 
should receive. It is clear that a woman who marries 
after 1882 will have the same rights as to acquisition, 
holding, or disposition, of her property as if she were 
a feme sole, and her receipt or discharge for the pay- 
ment or transfer of any fund or property to her will 
be sufficient. A# her husband will acquire no rights 
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in her property, the doctrine as to an equity to a 
settlement will not concern women marrying after 
1882 ; nor can they make a settlement in fraud of 
marital rights, for the sufficient reason that their 
husbands will not be entitled to any rights in their 
property. It is submitted that the husband’s right 
to curtesy out of his wife’s lands is not taken away 
by this Act, inasmuch as it has been held that a 
husband is entitled to curtesy out of his wife’s sepa- 
rate estate : see antCy pp, 90, 91. 

3. Loans hj ivife to husband ^ — Any money 
or other estate of the wife lent or entrusted 
by her to her husband for the purpose of any 
trade or business carried on by him, or other- 
wise, shall be treated as assets of her hus- 
band’s estate in case of his bankruptcy, under 
reservation of the wife’s claim to a dividend 
as a creditor for the amount or value of such 
money or other estate after, but not before, 
all claims of the other creditors of the hus- 
band for valuable consideration in money or 
money’s worth have been satisfied. 

This section is apparently copied from the 5th 
section of Bovill’s Act (28 & 29 Viet. c. 86). This 
Act permitted persons, under certain conditions, to 
lend money to persons in trade under an * agree- 
ment to receive a rate of interest varying with the 
profits of the trade, without incurring the liabilities 
attaching' to partners {sect. 1) ; “ but in the event 
of any such trader as aforesaid being adjudged 
a bankrupt, or taking! the benefit of any Act for 
the relief of insolvent debtors, ^r entering into 
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any arrangement to pay his creditors less than 
twenty shillings in the pound, or dying in insolvent 
circumstances, the lender of any such loan as afore- 
said shall not be entitled to recover any portion of 
his principal, or of the profits or interest payable in 
respect of such loan .... until the claims of the 
other creditors of the said trader for valuable consi- 
deration in money or money’s worth have been satis- 
fied : ” sect. 5. The section under consideration 
differs from Bovill’s Act, in that it applies in express 
terms only to bankruptcy ; but it is submitted that it 
will be construed so as to reach the other cases 
expressly provided for by Bovill’s Act ; and will 
therefore include cases of liquidation by arrangement 
and composition with creditors, and the administra- 
tion of her assets when she dies in insolvent circum- 
stances : see JiuUcdturc Acty 1875, sect. 10. It has 
been decided that section 5 of Bovill’s Act does not 
deprive a lender of his right to retain any security 
which he may have taken [Ex Shcil^ 4 Ch. D. 
789 ; and Ex parte 3IillSy L, Ik, 8 Ch. 5(39) ; and it 
is submitted that the same rule will be followed in 
the case of women lending money to their husbands, 
and taking a specific security. The policy of this 
section is evidently to protect creditors, and to dis- 
courage the wife of a trader lending to her husband 
lier separate property for the purposes of his business. 
It will be better for her, if she wishes to lend money 
to a person in trade, to lend it to a stranger ; as in 
that case, unless the interest is to vary with the 
profits of the business, she would rank pari passu with 
his other unsecured creditors. It is submitted that if 
the trustees of a man-ied woman have power to lend 
part of the settled property to her husband for the 
purposes of his business, they will rank pari passu 
with his unsecured creditors. A married woman 
may take advantage of Boviil’s Act (which was said 
by Jessel, M. E.,«»in Pooley v. Driver^ 5 Ch. D. 458, 
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to be merely declaratory of the law), to lend money 
to her husband without incurring the risks of a 
partner. Unless the present Act had contained some 
such provision as that under consideration, a husband 
could carry on trade with apparently an ample stock 
and capital, and then, in the event of his failing, his 
creditors would find that nearly all the capital had been 
lent to him by his wife out of her separate property. 
This section being clearly designed for the protection 
of trade creditors, it is submitted that, despite the 
words “ or otherwke^^ it will not apply to cases where 
the wife has lent money to her husband not in trade. 
Before this Act a married woman has boon allowed 
to prove as a creditor in an administration action in 
respect of a loan to her husband out of her separate 
estate: Woodicard v. Woodicard^ 3 De (d. J. & S. 
672. So, also, where she has mortgaged her lands 
for his benefit : see p. 84. 

4 . Execution of general potverr\ — The exe- 
cution of a general powei' by will by a 
married woman shall have the effect of 
making the property appointed liable for her 
debts and other liabilities in tlie same manner 
as her separate estate is made liable under 
this Act. 

The question how far a married woman’s contracts 
affect the corpus of property in which she ^ has a 
limited interest only with a power of appointing the 
remainder or reversion, has been already considered : 
see ante, pp. 214 — 216. It is submitted, that under 
this section the property appointed will be liable for 
her debts, although she had no interest in the pro- 
perty during her life. ^ The section only refers to 
general appointments by will. Tl>e 27th section of 
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the Wills Act, 1837, enacts that a devise or bequest in 
general terms of real or personal property shall include 
any property coming within the description of the 
property over which the testator may have a general 
power of appointment. As the will of a married woman 
dying after 1882 will be as valid as if made by ^feme 
sole, this section of the Wills Act becomes important 
in considering the subject. In the administration of 
the estate of a married woman the property appointed 
will be the last resorted to for the payment of her 
debts. Unless the power of appointment is exercised, 
the property will belong to those entitled in default 
of appointment, just as in the case of a man failing 
to execute a general power of appointment. 


6. Property acquired after the Act ly a woman 
married before the Act to be held by her as a feme 
soler \ — Every woman married before the com- 
mencement of this Act shall be entitled to 
have and to hold and to dispose of in manner 
aforesaid as her separate property all real 
and personal property, her title to which,- 
whether vested or contingent, and whether 
in possession, reversion, or remainder, shall 
accrue after the commencement of this Act, 
including any wages, earnings, money, and 
property so gained or acquired by her as 
aforesaid. 

In treating of the scope of this section it will be 
necessary to divide women iparried before 1883 into 
two classes, viz. : those married before the 9th August, 
1870, and those fiiarried after that date. Section 1 of 
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the Act of 1870 applies to women married before it 
was passed, as weU as to those married afterwards. 
It provided that “ the wages and earnings of any 
married woman acquired or gained by her after the 
passing of this Act, in any employment, occupation, 
or trade in which she is engaged, or which she 
carries on separately from her husband, and also any 
money or property so acquired by her through tlie 
exercise of any literary, artistic, or scientific skill, 
and all investments of such wages, earnings, money, 
or property shall be deemed and taken to be pro- 
perty held and settled to her separate use, indepen- 
dent of any husband to whom she may be married, 
and her receipt alone shall be a good discharge for 
such wages, earnings, money, and property.” The 
Act of 1870 only created new classes of separate pro- 
perty, and did not give separate property a legal 
existence. It was therefore held, in lie Pooled 
Estate (G Ch. D. 789), that the earnings of a married 
woman since the passing of that Act were equitable 
assets. It is submitted that her earnings, &c., after 
1883 will be her legal property, and will upon her 
death vest in her executor invtute officii^ and so be 
legal assets. As to what constitutes sepai^ate trading, 
see ante, pp. 191, 192. In Laporte v. Cossfick (23 
W. 11. 131), it was settled that if a husband takes 
such a part in his wife’s business as to make himself 
personally liable, the business is not carried on sepa- 
rately from the husband within the meaning of the 
Married Women’s Property Act, 1870. Blackburn, J., 
said : “ Separate, here, does not mean bodily separate. 
The husband and wife may very well live together, 
and yet there may be a separate trading. The hus- 
band migtt for this purpose be only in the position 
of a lodger; but where, as here, the husband takes 
such a part in carrying on the business as to make 
himself personally liabl5, there cannot be a separate 
trading:” see also Lovell v. EFeictoH, 4 C. P, D. 7, 
and Ashicorth v. Ontram^ 5 Ch. D. 923. Sections 7 
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and 8 of the Act of 1870, only apply to women 
who married on or after 9th August, 1870. They 
provided, that “where any woman married after 
the passing of this Act shall during her marriage be- 
come entitled to any personal property as next of 
kin, or one of the next of kin of an intestate, or to 
any sum of money not exceeding 200/. under any 
deed or will, such property shall, subject and with- 
out prejudice to the trusts of any settlement affect- 
ing the same, belong to the woman for her separate 
use, and her receipts alone shall be a good discharge 
for the same and, “ where any freehold, copy- 
hold, or customary hold property shall descend upon 
any woman married after the passing of this Act as 
heiress or co-heiress of an intestate, the rents and 
profits of such property shall, subject and without 
prejudice to the trusts of any settlement affecting 
the same, belong to such woman for her separate 
use, and her receipts alone shall be a good discharge 
for the same.” The wwd “entitled,” used in the 
7th section of the Act of 1870, was held to mean 
“ entitled in possession,” in a case where, before the 
Act, the wife, then a feme xole, was entitled in expec- 
tancy: Lane v. Oakes, 30 L. T. 726. This case 
followed Archer v. Kelly (8 W. R. 684), in which 
Kindersley, V.-C., held that “becomes entitled” 
signified a change of position from expectancy to 
possession: see also pp. 319 — 330, as to the con- 

struction of this and similar expressions in marriage 
settlements. The wider scope of section 5 of the pre- 
sent Act is evident upon comparing it with sections 
1, 7 and 8 of the Act of 1870. It applies to women 
whenever married; to all kinds of property, whether 
coming to them by gift, deed, will, intestacy or other- 
wise, and it gives them the legal as well as the bene- 
ficial interest. 

“Shall accrue.” — It is submitted that the deci- 
sion in Lane v. Oakes {supra) is not applicable to the 
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words of this section. Instead of ‘‘ become entitled/’ 
the words used are, “ her title to which, whether 
vested or contingent, and whether in possession, rever- 
sion or remainder, shall accrue.” These words appear 
to be used on purpose to make it clear that the rights 
of husbands in property to which the wife was en- 
titled imder any instrument executed or made before 
1883 should remain unaffected. In order to make 
the meaning of this section more apparent, the follow- 
ing supposititious cases and opinions are appended. 
Under the will of a testator dying before 1883, A. 
and B., two married women, are each entitled upon 
the death of C. to the following different kinds of 
property : (1) Estates in fee simple, (2) leaseholds, 
and (3) to a sum of 5,000/. consols. No settlement 
was made upon their marriage, and the gifts were 
made directly to them, without the intervention of 
trustees and not to tlieir separate us^. A. and B. 
are also entitled to choses in action conferred upon 
them in 1882. A. married her present husband in 
1869, and B. in 1873. C. died on the 1st February, 
1883. What are the respective rights of A. and B. 
and their husbands in the foregoing different classes 
of property ? In all these cfises the title of the 
married woman accrued before 1883. A.’s husband 
will therefore have the legal estate in the realty 
during the coverture, and will take the rents and 
profits. She will only be able to dispose of it with 
nis concurrence and by deed acknowledged. Her 
only right in the leaseholds will be contingent upon 
surviving him and his not having disposed thereof. 
He can reduce the 5,000/. into possession, and it will 
become his own, subject to her equity to a settlement: 
see antCy pp. 243 — 58. If the chose in action is legal, 
he has during the coverture the right to reduce it 
into possession : see «a/e^pp. 101 — 6. The rights of 
B. and her husband are precisely the same as those 
of A. and her husband. Now, suppose A. and B. 

E. EE 
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are entitled as before upon the death of C., as co- 
heiresses and next of kin to a person who died in 

1882, the rights of A. and her husband will be 
the same as before mentioned. But although B.’s 
husband will still have the legal estate, she will be 
entitled to the rents and profits of the realty as 
her sej)arato property {qucercy whether entitled to 
the corpus : se^ Re Voss, 13 Ch. D. 504). B. 
will also be entitled to the beneficial interest in 
the leaseholds and in the consols, but in order to 
convey or transfer them, her husband’s concurrence 
will still be necessary, unless in the latter case she 
has registered the stock in her name : see Iloivard v. 
Bank of England, L. B., 19 Eq. 295. Where a 
married woman takes after 1883 as the appointee of 
a particular power arising imder an instrument exe- 
cuted or made before 1883, her title to the property 
appointed will be considered to have accrued before 

1883, because a person taking under a particular 
power of appointment takes under the instrument 
creating the power. 

6 . As io stock, cVc. to tvhicli a married woman 
is entitlcd .~\ — All deposits in any post office or 
other savings bank, or in any other bank, all 
annuities granted by the commissioners for 
the reduction of the National Debt or by any 
other person, and all sums forming part of 
the public stocks or funds, or of any other 
stocks or funds transferable in the books of 
the governor and company of the bank of 
England, or of any other bank, which at the 
commencement of this Act are standing in 
the sole name of a married woman, and all 
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shares, stock, debentures, debenture stock, 
or other interests of or in any corporation, 
company, or public body, municipal, com- 
mercial, or otherwise, or of or in any indus- 
trial, provident, friendly, benefit, building, 
or loan society, which at the commencement 
of this Act are standing in her name, shall 
be deemed, unless and until the contrary be 
shown, to be the separate property of such 
married woman ; and the fact that any such 
deposit, annuity, sum forming part of the 
public stocks or funds, or of any other stocks 
or funds transferable in the books of the 
governor and company of the bank of Eng- 
land or of any other bank, share, stock, 
debenture, debenture stock, or other interest 
as aforesaid, is standing in the solo name of 
a married woman, shall bo sufficient iJrima 
facie evidence that she is beneficially entitled 
thereto for her separate use, so as to authorize 
and empow^or her to receive or transfer the 
same, and to receive the dividends, interest, 
and profits thereof, without the concurrence 
of her husband, and to indemnify the post- 
master-general, the commissioners for the 
reduction of the National Debt, the governor 
and company of th« bank of England, the 
governor and company of th» bank of Ire- 

E E 2 
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land, and all directors, managers, and trustees 
of every such bank, corporation, company, 
public body, or society as aforesaid, in respect 
thereof. 


Sections 6 — 10 of the present Act supersede sections 
2 — 5 of the Act of 1870, except as to rights acquired 
and liabilities incurred by virtue of such sections. 
The much wider range of the present Act will appear 
upon comparing the subjoined summary of the pro- 
visions of each of these Acts respectively. 


The Act of 1882 applies to — 

(1) Deposits ill any bank. 

(2) Annuities planted by the 

National Debt Commis- 
sioners or by any other 
person. , 

(3) Public stocks and funds of 

any amount. 

(4) All shares, stock, deben- 
ture, debenture stock, or 
other interest of or in any 
corporation, company, or 
public body, municipal, 
commercial or otherwise, 
with no limitation as to 
fully paid-up shares or lia- 
bility. 

(6) All shares, &c. in any pro- 
vident, friendly, benefit, 
building or loan society, 
without limitation as to 
liability. 


The Act of 1870 applies to — 
Deposits in savings banks and 
post office savings banks. 
Annuities granted by the said 
Commissioners only. 


Public stocks and funds not 
less than 20/. 

Fully paid-up shares, deben- 
ture, debenture stock of 
any incorporated or joint 
stock company, to the 
holding of which no lia- 
bility is attached. 


All shares, &c. in such societies 
to which no liability at- 
taches. 


it ^ 

All these different classes of property standing in 
the sole name of a married woman on January let, 
1883 (sect. 6), or subsequently placed, registered, &c. 
in her sole name (sect. 7), or standing on the 1st 
January, or subsequently placed, &c. in her name 

J 'ointly with any person oi persons other than her 
Lusband (sect. ^), are to be considered her separate 
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property, unless and until the contrary be shown, 
althoi^h they are not expressed to be to her separate 
use. This will entitle her, without the concurrence of 
her husband, to receive or transfer such property, 
and to receive the dividends, interest, and profits 
thereof, and will indemnify the companies, societies, 
corporations, &c. making such transfers and pay- 
ments. It will be no longer necessary, as it was 
under the Act of 1870, for a married woman to 
apply to a company to register stock in her name 
as ‘‘a married woman entitled to her separate use.” 
The mere fact that the stock is standing in her name 
is primd facie evidence that it is her separate property. 
Such a presumption may, of course, be rebutted by 
evidence, c. g. that she is a trustee of the stock, or 
that some one else has placed it in her name without 
her knowledge : Pugh and Shannan'^s Case^ L. 11., 
13 Eq. 56G. Under the Act of 1870, -it was neces- 
sary for a company, before registering stock in the 
name of a married woman under tliat Act. to in- 
vestigate her title {P. v. Carnatic Hail. Co.., L. 11., 
8 Q. B. 299) ; but that will be of course no longer 
necessary. Section 7 of the Act of 1870 only gave a 
married woman the beneficial interest, so that until 
the stock had been placed under section 3 in her name 
as a married woman entitled for her separate use she 
could not transfer it without the concurrence of her 
husband : Howard v. Bank of England , L. It., 19 Eq. 
295. For cases where, under section 3 of the Act of 
1870, stock was transferred into a married woman’s 
name, see Re Bartholomew^ h Estate (5 W. N.,234), 
and lie Butlinh Trusts (5 W. N. 251). The statutory 
indemnity given by section 6 of the present Act is new. 
It is submitted that, with regard to the classes of pro- 
perty coming within these sections, the husband has 
no right to reduce them into possession. If the hus- 
band has transferred stodk into his wife’s name before 
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the Act, it will facie be an advancement for her, 
and will be her separate property. 

The Postmaster-Q-eneral has issued the following 
notification as to deposits by married women in the 
Post OflB.ce Savings JBank: — ‘‘ {a) All deposits which, 
on the 1st of January, 1883, are standing in the sole 
name of a married woman will be deemed, unless 
and until the contrary is shown, to be the separate 
property of such married woman ; and the fact that 
any deposit is standing in the sole name of a married 
woman will be considered primd fade evidence that 
she is beneficially entitled thereto for her separate 
use, BO as to authorize and empower her to withdraw 
and receive the same, without the concurrence of her 
husband, (i) All deposits which, on or after the 
1st of January, 1883, are made in the sole name 
of any married woman will be deemed, unless and 
until the contrary is shown, to be her separate pro- 
perty, and payment of such deposits, and all interest 
accruing thereon, will be made to the receipt of such 
married woman alone, without the concurrence of her 
husband, {c) Where any deposit stands, on the 1st 
of January, 1883, or is at any time thereafter made, 
in the name of a married woman jointly with any 
other person or persons, whether such married woman 
is expressed to be a trustee or not, such married 
woman will be deemed entitled to such deposit, so 
far as her interest therein extends, as her separate 
property, and the concurrence of her husband in any 
receipt, or other proceeding relating to such deposit, 
will i^ot be required, [d) Any woman who marries 
w'hile she is a depositor should forward to the con- 
troller of the savings bank a certificate ‘of her mar- 
riage, together with her deposit book, and the deposits 
wiU thereupon be entered in her married name, but 
she will not, by so doing, lose any power of receiving 
payment of the same, or of any interest thereon, 
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without the ooncurrenoe of her husband, but the 
deposits will remain her separate property, {e) If 
any deposit is made by a married woman by means 
of moneys of her husband without his consent, the 
husband may apply, by summons or otherwise in a 
summary way, to any judge of the High Court of 
Justice in England or in Ireland, or in England to 
the judge of the county court of the district, or in 
Ireland to the chairman of the Civil Bill Court of 
the division, in which either party resides, and the 
judge of the High Court of Justice or of the county 
court, or the chairman of the Civil Bill Court, may, 
upon such application, order such deposit, and the 
interest thereon, or any part thereof, to be i)aid to 
the husband, and may make such order for the costs 
of and consequent on the application as he thinks fit. 
(/) No deposit of the husband made by or in the 
name of his wife in fraud of his creditors will be 
valid as against such creditors ; but any moneys so 
deposited may be followed for the benefit of the 
creditors. (g) Deposits belonging to a married 
woman may be bequeathed by her will to any 
person she may choose, but in the event of her 
dying without a will, her husband, if he survives 
her, wiU be entitled to such deposits.’^ Similar 
instructions have been given as to Post Office 
Annuities. 

7. As to Stock, ^c. to he transferred, ^e. to 
Married Womanr \ — All sums forming p^art of 
the public stocks or funds, or of any other 
stocks or funds transferable in the books of 
the ban^ of England or of any other bank, 
and all such deposits and annuities respec- 
tively as are mentioned in the^last preceding 
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section, and all shares, stock, debentures, 
debenture stock, and other interests of or in 
any such corporation, company, public body, 
or society as aforesaid, which after the com- 
mencement of this Act shall be allotted to or 
placed, registered, or transferred in or into, 
or made to stand in the sole name of any 
married woman shall be deemed, unless and 
until the contrary bo shown, to be her sepa- 
rate property, in respect of which, so far 
as any liability may be incident thereto, her 
separate estate shall alone be liable, whether 
the same shall be so exjiressed in the docu- 
ment whereby her title to the same is 
created or certified, or in the books or re- 
gister wherein her title is entered or re- 
corded, or not. 

Provided always, that nothing in this Act 
shall require or authorize any corporation or 
joint stock company to admit any married 
woman to be a holder of any shares or stock 
therein to which any liability may be inci- 
dent, contrary to the provisions of any Act 
of Parliament, charter, bye-law, articles of 
association, or deed of settlement regulating 
such corporation or company. 

Before the Married Wonen’s Property Acts a 
married woman opuld make her separate estate liable 
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upon a contract to take shares in a company, whose 
deed of settlement did not prevent married women 
being shareholders, and she might be made a con- 
tributory : Mri^, Matthewman^s Case, L. E., 3 Eq. 
781 ; and, generally speaking, so might her hus- 
band : LuanVs Case, 1 De Gr., P. & J. 533 ; 
lyOusletfs Case (Eur. Arb.), L. T. 137 ; even if 
he disapproved of the purchase : Scarisbrick’s Case 
(Eur. Arh.), L. T. 105. But in a late case the 
estate of the husband was held not to be liable where 
he had bought shares in the name of his wife, the 
company having accepted her as a shareholder with- 
out any misrepresentation or concealment on the part 
of the husband : Jie London, Bombay^ and Mediter- 
ranean Bank, 18 Ch. 11. 581. See Lx parte Rhodes 
(7 W, E. 510) as to a case in which neither husband 
nor wife might bo liable. Upon the marriage of a 
female shareholder or contributory the husband be- 
came liable: Burluison^s Case, 3 Do G. & S. 18; Lanrfs 
Case, L. E., 4 App. Gas. 547, and sect. 78, Comjjantes 
Act, 1802. By the M. W. P. Act, 1870, a married 
woman could only be a member of a company in 
respect of fully paid-up shares or stock, to the holding 
of which no liability was attached. Section 78 of the 
Companies Act provides, that “if any female contri- 
butory marries, either before or after she has been 
placed on the list of contributories, her husband shall, 
during the continuance of the marriage, be liable to 
contribute to the assets of the company the same sum 
as she would have been liable to contribute if she had 
not married, and lie shall be deemed to be a contribu- 
tory accordingly.’’ In The West of England Bank, 
Ex parte Hatcher (12 Ch. D. 284), it was held that the 
liability j>f a husband, under this section, upon the 
winding-up of a company to contribute to its assets 
was not limited by the M. W. P. Act, 1874, to the 
interest acquired by hiiA in right of his wife, but that 
be was liable as a contributory in his own right. 
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Section 7 of the present Act, with regard to shares, &o. 
allotted to, or placed, registered, or transferred in or 
into, or made to stand in the sole name of a married 
woman, excludes the husband’s liability and makes 
her separate property alone liable. The effect of this 
may be to induce companies to alter their articles 
of association so as to exclude married women from 
bein^ shareholders, or at any rate to be careful about 
admitting them; or else, if they have no separate 
estate, neither they nor their husbands will be liable : 
Re London^ Banl\ 18 Ch. D. 581, and Ex parte 
Rhodes^ 7 W. E. 510. It is submitted that the deci- 
sion in the West of England Bank Case^ supra^ will 
not be followed as to women shareholders marrying 
after the passing of the Act. 

8 . Investments in joint names of married 
women and others j ] — All the provisions herein- 
before contained as to dej)osits in any post 
office or other savings bank, or in any other 
bank, annuities granted by the commissioners 
for the reduction of the National Debt or 
any other person, sums forming part of the 
public stocks or funds, or of any other stocks 
or funds transferable in the books of the 
Bank of England or of any other bank, shares, 
stock, ^debentures, debentiire stock, or other 
interests of or in any such corporation, com- 
pany, public body, or society as aforesaid 
respectively, which at the commencement of 
this Act shall be standing in the sole name of 
a married woman, or which, after that time. 
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shall be allotted to, or placed, registered, or 
transferred to or into, or made to stand in, 
the sole name of a married woman, shall re- 
spectively extend and apply, so far as relates 
to the estate, right, title, or interest of the 
married woman, to any of the partic\dar3 
aforesaid which, at the commencement of 
this Act, or at any time afterwards, shall be 
standing in, or shall bo allotted to, placed, 
registered, or transferred to or into, or made 
to stand in, the name of any married woman 
jointly with any persons or person other than 
her husband. 


9 . As to stocky ^c. standing in the joint names 
of a married woman and others .'] — It shall not 
be necessary for the husband of any married 
woman, in respect of her interest, to join in 
the transfer of any such annuity or deposit 
as aforesaid, or any sum forming part of the 
public stocks or funds, or of any other stocks 
or funds transferable as aforesaid, or any share, 
stock, debenture, debenture stock, or other 
benefit, right, claim, or other interest of or in 
any sucji corporation, company, public body, or 
society as aforesaid, which is now or shall at 
any time hereafter* be standing in the sole 
name of any married womanf or in the joint 
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names of such married woman and any other 
person or persons not being her husband. 

The effect of these sections is to allow a married 
woman to be joint owner of stock, &c. with any per- 
sons or person other than her husband, without the 
latter having any interest therein. She will be able 
with her co-owners to receive or transfer the same 
and to give a good receipt for the dividends, interest, 
&c. Where the stock is standing in her name jointly 
as aforesaid, the presumption will be that she is bene- 
ficially entitled. But the presumption may be re- 
butted by showing that she is a trustee, executrix, or 
administratrix, as she may be under this Act : see 
Hects, 18, 24. Where such property is standing in 
her name jointly with her husband, there is no pre- 
sumption under this Act as to the nature of her 
interest. It is submitted that the former rules still 
apply as to investments in stocks standing in their 
joint names on January Ist, 1883 : see Dimmer v. 
Pitcher, 3 M. & K. 262 ; Re Eyhjnh Trusts, 6 Ch. D. 
115, and other cases cited ante, p. 279. If the hus- 
band subsequently purchases stock in the name of 
himself and his wife, the presumption will be that 
she will take only in case she survive him, but that 
meanwhile he will take the dividends. If a third 
person purchases stock, &c. in the name of the husband 
and wife after 1882, the presumption will be that 
each will be entitled equally to the dividends, &c.^ 
and that the survivor will take al'solutely. The 
marginal note to section 9 is inaccurate. 


10. Fraudulent investments ivitli money of 
huslandf \ — If any investment in any suck 
deposit or annuity as aforesaid, or in any 
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•of the public stocks or funds, or in any other 
stocks or funds transferable as aforesaid, or 
in any share, stock, debenture, or debenture 
stock of any corporation, company, or public 
body, municipal, commercial, or otherwise, 
or in any share, debenture, benefit, right, 
or claim whatsoever in, to, or upon the 
funds of any industrial, jjrovident, friendly, 
benefit, building, or loan society, shall 
have been made by a married woman by 
means of moneys of her husband, without his 
consent, the court may, upon an application 
under section seventeen of this Act, order such 
investment, and the dividends thereof, or any 
part thereof, to be transferred and paid re- 
spectively to the husband : and notliing in 
this Act contained shall give validity as 
against creditors of the husband to any gift, 
by a husband to his wife, of any property, 
which, after such gift, shall continue to be in 
the order and disposition or reputed owner- 
ship of the husband, or to any deposit or 
other investment of moneys of the hysband 
made by^or in the name of his wife in fraud 
of his creditors ; but any moneys so deposited 
or invented may be followed as if this Act 
had not passed. 


This section amends and extendf section 6 and the 
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proviso in sections 2 — 5 of the Act of 1870. It pro- 
vides a remedy for the husband whose money has 
been invested by the wife without his consent, and 
for creditors when the husband has either made a 
fictitious investment in his wife’s name, or has really 
transferred his money to her. A wife could not be 
guilty of larceny by taking the goods of her husband 
(1 Hale, 514), but it is presumed that this only 
applied where husband and wife were Kving together ; 
not where the wife was judicially or otherwise sepa- 
rated from her husband (but see section 16). At com- 
mon law a husband could not make a gift of land to 
his wife {Co. Litt. 187 b), except by means of the 
Statute of Uses (27 Hen. VIII. c. 10), but in equity 
it has been allowed, provided that t^ie gift was really 
bond fide, and was not made for the purpose of defraud- 
ing creditors : Lucas v. Lucas, 1 Atk. 270 ; Walter v. 
Hodge, 2 Swanst. 92 ; McLean v. Longlands, 5 Ves. 71. 
A husband could convey a copyhold to his wife, and 
vice versd, provided that the husband was not lord of 
the manor : Bunting v. Lepingu'cll, 4 Hep. 29 ; Mre-- 
brass d. Sgtnes v. Pennant, 2 Wils. 254. A gift to 
the wife, even though given to her for the purpose of 
keeping it from his creditors, was good against the 
husband, and volunteers claiming under him : see 
Curtis V. Price, 12 Yes. 89. In Parker v. Lechmere 
(12 Ch. D. 256), a legacy due to a married woman 
was paid by a cheque for 995/. drawn to the order 
of the husband and wife. The husband and wife 
endorsed the cheque, and then went together to the 
husband’s bankers, when the wife handed the cheque 
to the manager, and in the presence and with the 
assent of the husband told the manager to open an 
account in her own sole name, and to ploce to the 
credit of it 800/., part of the 995/., and to credit the 
residue to the husband’s current account. The wife 
drew cheques in her sole name, and the husband 
never interfered \tith the account. It w^as held that, 
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supposing the husband to have reduced the legacy 
into possession, he had given the 800/. to his wife. 
See antCy pp. 192 — 195, 392, 393, as to gifts from 
husband to w'ife ; and pp. 293, 300, 307 — 312, as to 
when gifts are made in fraud of creditors. As between 
the husband and wife such gifts would be valid 
against the husband. As to what constitutes ‘‘ order 
and disposition or reputed ownership, see Eobson's 
Bankruptcy, 4th ed. chap. xxi. ; and Bankruptcy 
Act, 1869, sect. 15. 

11 . Moneys paij able under policy of assurance 
not to form part of estate of the insured."] — A 
married wom^ ,n may by virtue of the power 
of making coiitracts hereinbefore contained 
effect a policy upon her own life or the life 
of her husband for her separate use ; and the 
same and all benefit thereof shall enure ac- 
cordingly. 

A policy of assurance effected by any man 
on his own life, and expressed to be for tlie 
benefit of his wife, or of his children, or of 
his wife and children, or any of them, or by 
any woman on her own life, and expressed to 
be for the benefit of her husband, or of her 
children, or of her husband and children, or 
any of them, shall create a trust in favour of 
the objects therein named, and the moneys 
payable under any such policy shall not, so 
long as any object pf the trust remains un- 
performed, form part of the astate of the in- 
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Bured, or bo subject to bis or her debts : Pro- 
vided, that if it shall be proved that the 
policy was effected and the premiums paid 
with intent to defraud the creditors of the in- 
sured, they shall be entitled to receive, out 
of the moneys payable under the policy, a 
sum equal to the premiums so paid. The in- 
sured may by the policy, or by any memo- 
randum under his or her hand, appoint a 
trustee or trustees of the moneys payable 
under the policy, and from time to time 
appoint a new trustee or new tcustees thereof, 
and may make provision for the appointment 
of a new trustee or new trustees thereof, and 
for the investment of the moneys payable 
under any such policy. In default of any 
such a2:)pointment of a trustee, such policy, 
immediately on its being effected, shall vest 
in the insured and his or her legal personal 
representatives, in trust for the purposes 
aforesaid. If, at the time of the death of the 
insured, or at any time afterwards, there 
shall be no trustee, or it shall be expedient 
to appoint a new trustee or new trustees, a 
trustee or trustees or a new trustee or new 
trustees may be appointed by any court 
having jurisdiction under the provisions of 
the Trustee A^t, 1850, or the Acts amending 
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and extending the same. The receipt of a 
trustee or trustees duly appointed, or, in 
default of any such appointment, or in de- 
fault of notice to the insurance office, the 
receipt of the legal personal representative of 
the insured, shall be a discharge to the office 
for the sum secured by the policy, or for the 
value thereof, in whole or in part. 

A married woman may now validly contract, and 
therefore she may contract to assure her life or the life 
of her husband. Before 1870, it was held that a wife 
had an insurable interest in the life of her husband. 
So long as any ol| the objects of the trust exist, the 
policy of assurance will not be assets of the insurer ; 
but if a husband insures his life for the benefit 
of his wife and children, and his wife dies childless, 
he could then, it is submitted, deal with the policy as 
his own. This section extends and amends section 10 
of the Act of 1870. It provides for the appointment 
of a trustee by the insured, whereas the Act of 1870 
declared that the Court of Chancery, or (in England) 
the judge of the County Court, or (in Ireland), the 
chairman of the Civil Bill Court, should appoint a 
trustee, to receive and invest the moneys payable 
under the policy. In Holt v. Everall (2 Ch. 
J). 266), a husband, who before the passing of the 
Married Women’s Property Act, 1870, had insured 
his life, and had paid one premium on the insiyrance, 
after the passing of the Act gave up the policy and 
received instead a policy at the same premium for a 
sum payable to the separate use of his wife if she 
survived fiim, and to him if he survived her. He 
was at that time in embarrassed circumstances, and 
soon after came under Kquidation by arrangement, 
and then died. His wife had separate income subject 

E. r E 
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to a restraint on anticipation. It was held that the 
insurance must be taken as effected after the passing 
of the Married Women’s Property Act, and that, 
whether the subsequent premiums were paid by the 
husband out of his own money or out of the income 
of the wife’s separate estate, the money payable on 
the insurance did not go to the trustee in bankruptcy, 
but to the widow, by virtue of the Married Worden’s 
Property Act, which modified the 91st section of the 
Bankruptcy Act, 1869. Jn re Mellor'^e Policy Trusts 
(6 Ch. D. 127), a husband effected a policy for the 
benefit of his wife and children under the Married 
Women’s Property Act, 1870. The husband died in- 
solvent, and the wife being in poor circumstances, so 
that the income of the policy moneys was not suffi- 
cient to support her and the ch:*ldren, the moneys 
were distributed as if the husband had died intestate. 

This section is likely to remove a difficulty to which 
the Act of 1870 gave rise. Most insurance offices held 
that as that Act made no provision for the surrender 
of policies effected under it, they must of necessity 
lapse in the event of the bankruptcy of the assured 
if it resulted in an inability to continue the payment 
of his premiums. This Act enacts that the receipt of 
the trustee duly appointed shall be a discharge to the 
office for the value thereof in whole or in part. If 
therefore the assured should become bankrupt, 
and the trustee has no funds available for the 
payment of the premium, the office can accept a 
surrender, because the trustee can give a valid receipt 
for a part of the sum assured. 

12. Remedies of married woman for proteC' 
tion and security of separate property — Everj 
woman, whether married before or after thi 
Act, shall have in her own name against al 
persons whomsoever, including her husband 
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the same civil remedies, and also (subject, as 
regards her husband, to the proviso hereinafter 
contained) the same remedies and redress by 
way of criminal proceedings, for the protec- 
tion and security of her own separate pro- 
perty, as if such property belonged to her as 
a feme solcj but, except as aforesaid, no hus- 
band or wife sliall be entitled to sue the other 
for a tort. In any indictment or other pro- 
ceeding under this section it shall be sufficient 
to allege such , property to be her property ; 
and in any pr«^cceding under this section a 
husband or wife shall be competent to give 
evidence against each other, any statute or 
rule of law to the contrary notwithstanding : 
Provided always, that no criminal proceed- 
ing shall be taken by any Avifo against her 
husband by virtue of this Act while they are 
living together, as to or concerning any pro- 
perty claimed by her, nor while they are 
living apart, as to or concerning any act 
done by the husband while they were living 
together, concerning property claimed by 
the wife, unless such property shall have 
been wrongfully taken by the husband when 
leaving •or deserting, or about to leave or 
desert, his wife. 

Sect. 11 of the Act of 1870 provided that a married 

F F 2 
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to a restraint on anticipation. It was held that the 
insurance must be taken as effected after the passing 
of the Married TV^omen’s Property Act, and that, 
whether the subsequent premiums were paid by the 
husband out of his own money or out of the income 
of the wife’s separate estate, the money payable on 
the insurance did not go to the trustee in bankruptcy, 
but to the widow, by virtue of the Married Women’s 
Property Act, which modified the 91st section of the 
Bankruptcy Act, 1809. In re Mellor^s Policy Trusts 
(6 Ch. D. 127), a husband effected a policy for the 
benefit of his wife and children under the Married 
Women’s Property Act, 1870. The husband died in- 
solvent, and the wife being in poor circumstances, so 
that the income of the policy mor'ays was not suflS- 
cient to support her and the children, the moneys 
were distributed as if the husband had died intestate. 

This section is likely to remove a difficulty to which 
the Act of 1870 gave rise. Most insurance offices held 
that as that Act made no provision for the surrender 
of policies effected under it, they must of necessity 
lapse in the event of the bankruptcy of the assured 
if it resulted in an inability to continue the payment 
of his premiums. This Act enacts that the receipt of 
the trustee duly appointed shall be a discharge to the 
office for the value thereof in whole or in part. If 
therefore the assured should become bankrupt, 
and the trustee has no funds available for the 
payment of the premium, the office can accept a 
surrender, because the trustee can give a vaKd receipt 
for a part of the sum assured. 

12. Remedies of married woman for protec- 
tion and security of separate property — Every 
woman, whether married before or after this 
Act, shall have in her own name against al 
persons whomsoever, including her husband 
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the same civil remedies, and also (subject, as 
regards her husband, to the proviso hereinafter 
contained) the same remedies and redress by- 
way of criminal proceedings, for the protec- 
tion and security of lier own separate pro- 
perty, as if such property belonged to her as 
a feme sole^ but, except as aforesaid, no hus- 
band or wife shall be entitled to sue the other 
for a tort. In any indictment or other pro- 
ceeding under this section it shall bo sufficient 
to allege such i^ropcrty to be her property ; 
and in any pr<)cecding under this section a 
husband or wife shall bo competent to give 
evidence against each other, any statute or 
rule of law to the contrary notwithstanding : 
Provided always, that no criminal proceed- 
ing shall be taken by any Av^ife against her 
husband by virtue of this Act while they are 
living together, as to or concerning any pro- 
perty claimed by her, nor while they are 
living apart, as to or concerning any act 
done by the husband while they were living 
together, concerning property claimed by 
the wife, unless such property shall have 
been wrongfully taken by the husband when 
leaving deserting, or about to leave or 
desert, his wife. 

Sect. 11 of the Act of 1870 provided that a married 
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woman might maintain an action for the recovery of 
her separate property created by that Act, and also 
of “ property belonging to her before marriage, and 
which her husband shall, by writing under his hand, 
have agreed with her shall belong to her after mar- 
riage as her separate property,’’ and be entitled, as a 
feme sole^ to all remedies, civil and criminal, agaimf 
all persons for the protection of such property ; and 
in any indictment or other proceeding it was to be 
sufficient that it should be described as her property. 
It will be seen by comparing this section with the 
above section how limited was the protection afforded 
by it. It only applied to a small part of separate pro- 
perty. Women married before 9th August, 1870, were 
entirely excluded, except as to eatings, &c. falling 
under section 1, unless the husbanj signed a written 
consent in the terms of the section, and even then 
the property coming to the wife after marriage 
could not be included. The equitable separate pro- 
perty coming during the coverture to a woman mar- 
ried on or after that date, by deed or will, except as 
to sums of money not exceeding 200/., was also ex- 
cluded. Sect. 12 of the present Act applies to all kinds 
of separate property, whether equitable or created by 
the M. W. P. Acts. Sembk, that under the Act of 
1870 a wife could have sued her husband in tort, as 
he is not excepted. However that may be, this power 
is expressly given by the Act. 

Before the M. W. P. Acts a married woman could 
sue her husband upon a contract made with him with 
reference to her separate estate (see Woodward v. 
Woodward^ 3 De G. J. & S. 672 ; Ilorrell v. Horrell^ 
46 J. P. 295), or his executors : Green v. Carlill^ 4 
Oh. D. 882. A husband and wife could not commit 
a tort against each other, because in law they were 
one person. In Phillips v. Barnet (1 Q. B. D. 436), 
it was held that a wife, aftei* being divorced from her 
husband, could ifot sue him for an assault committed 
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upon her during coverture ; and in Re Williams (50 
L. J., Ch. 495) and The Midland Insurance Co, v. 
Smith (6 d. B. D. 561), the ground of the decision 
was that a wife could not commit a tort against her 
husband. As to the former law about crimes com- 
mitted by the husband and wife against each other, 
see ante, pp. 46, 47. This section must he read with 
sect. 16, which gives the husband reciprocal remedies 
against the wife in respect of his property. For the 
meaning of desertion under the Divorce Acts, see 
ante, pp. 63, 64. 

As to the civil remedies which a wife formerly’' had 
against her husband and otliers, see ante, pp. 235, 
236. The etrect of this section is to preclude hus- 
band or wife suii g each other for personal torts, but 
it is submitted tliit this express exception, construed 
■with sect. 1, sub-s. 2, ante, makes it clear that a mar- 
ried woman can now sue any person other than her 
husband for personal torts. It is useless to set out 
in detail what civil and criminal remedies a married 
woman possesses under this section, as she is now in the 
position of e^feme sole. 

The former law as to the competency of husband 
and wife to give evidence against each other is 
given in Best’s Evidence, 7th ed. pp. 176, 177. 
Husband and wife “are considered as one and the 
same person in law, and to have the same affections 
and interests ; from whence it has been established as 
a general rule that the husband cannot be a witness 
for or against the wife, nor the wife be a witness for 
or against the husband, by reason of the imj^acable 
dissension which might be caused by it, and the 
great danger of perjury from taking the oaths of 
persons lyider so great a bias, and the extreme hard- 
ship of the case:” Bac. Ah. Evidence, A. 1. “This 
rule was not limited to protecting from disclosure 
matters communicated iJi nuptial confidence, or facts, 
the knowledge of which had been acquired in conse- 
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quenoe of the relation of husband and wife ; hut was 
an absolute prohibition of the testimony of the witness 
to any facts affecting the husband or wife, as the 
ca<se might be, however the knowledge of those facts 
might have been acquired. But the rule only applied 
where the husband or wife was party to the suit or 
proceeding, in which the other was called as a witness, 
and did not extend to collateral proceedings between 
third parties And the declarations of a wife act- 

ing as the lawfully constituted agent of her Imsband, 
were admissible against him, like the declarations of 
any other lawfully constituted agent.’’ Common law 
exceptions are not wanting, e. on an indictment 
against a man for assault and battery of his wife, or 
vice versti, the injured party is a cr^mpetent witness. 
By 16 & 17 Viet. c. 83, husbands and wives are com- 
petent and compellable to give evidence, except in 
criminal procefedings ; but (sect. 3) no husband 
shall bo compellable to disclose any communication 
made to him by his wife during the marriage, and 
no wife shall be compellable to disclose any commu- 
nication made to her by her husband during the 
marriage : ” see also 28 % 29 Viet. c. 104, and 32 
33 Viet. c. 68. The Act of 1870 made no alteration 
in the law in this respect. In proceedings -under this 
section the husband and wife are ‘‘competent” but 
otopt “ compellable ” to give evidence against each 
\'er. 


s ante-nuptial debts and liabilities.'^ 
to be after her marriage shall continue 

her separate^J^i^ respect and to the extent of 
and all contra^roperty for all debts contracted, 
mitted by her bits entered into or wrongs com- 
any sums for -whiefore her* marriage, including 

h she may be liable as a 
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contributory^ either before or after she has 
been placed on the list of contributories, 
under and by virtue of the Acts relating to 
joint stock companies ; and she may be sued 
for any such debt and for any liability in 
damages or otherwise under any such con- 
tract, or in respect of any such ^Yroiig ; and 
all sums recovered against her in respect 
thereof, or for any costs relating thereto, 
shall be payable out of her separate property; 
and, as between her and her husband, unless 
there bo any (jontract between tliem to the 
contrary, her separate })roperty shall be 
deemed to be primarily liable for all such 
debts, contracts, or wrongs, and for all da- 
mages or costs recovered in respect thereof : 
Provided always, that nothing in this Act 
shall operate to increase or diminish the lia- 
bility of any woman married before the com- 
mencement of this Act for any such debt, 
contract, or wrong, as aforesaid, except as to 
any separate property to which she may be- 
come entitled by virtue of this Act, and to 
which she would not have been entitled for 
her separate use under the Acts hereby re- 
pealed 5r otherwise, if this Act had not 

Wife’s Liability. — Before the^ct of 1870, the 
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eflPeot of marriage upon tlie wife’s ante-nuptial con- 
tracts and torts was to relieve her from all liability at 
law during the coverture; hut if the debts, &c., were 
not recovered from the husband during the coverture, 
and she survived him, her liability arose again. In 
equity her separate estate was liable for her ante- 
nuptial debts if she and her husband were jointly sued 
and nothing could be recovered from the husband, 
On the ground apparently that the settlement of her 
own property upon herself was in fraud of creditors : 
see Jbiscoe v. Kennedy^ 1 Bro. C. C. 18, n.; and Chuhh 
V. Stretchy L. E., 9 Eq. 55r> — V,-C. M. The deci- 
sions in these cases would have been the same, it is 
presumed, if there had been a restraint upon anticipa- 
tion. By section 12 of the Act of 1870, which relieved 
the husband of all liability for his ■[fife’s ante-nuptial 
debts, her separate estate was made liable therefor, 
and as her liability was to be the same “as if she 
had continued unmarried,” the fact that a restraint 
upon anticipation was annexed thereto did not ex- 
empt it : Sanger v. Sanger, L. E., 11 Eq. 470 ; see 
ante, p. 232. Under that section it was not necessary 
to join the husband as a defendant : Williams v. 
Me) xier, 9 Q. B. D. 337. The separate estate of a 
woman who married between 8th August, 1870, and 
30th July, 1874, is therefore alone liable for her ante- 
nuptial debts. The Act of 1874 made the husband 
liable to the extent of certain assets (see note to 
sect, 15), extended the liability of the wife so as to 
include damages arising from her ante-nuptial torts 
and breaches of contract before marriage, and pro- 
vided that they should be jointly sued therefor. 
The separate estate of a woman who inarried be- 
tween 30th July, 1874, and 1st January^ 1883, is 
liable for the residue of ante-nuptial debts, &o., not 
recovered from her husband, and that although she 
is restrained from anticipaticAi : London and Provin^ 
dal Bank v. Bogky 7 Ch. D. 773. The present Act 
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does not alter the rights and liabilities of any woman 
married before the 1st January, 1883, except that it 
makes all the separate property to which she becomes 
entitled by virtue of it (see note to sect. 5) liable 
for her ante-nuptial debts, &c. This section extends 
the liability of the separate estate of a woman who 
marries on or after 1st January, 1883, by making it 
liable for any sums for which she may be liable as 
a contributory, either before or after she has been 
placed on the list of contributories,” and by making 
it primarily liable as between her and her husband, 
in the absence of any agreement to the contrary. 
Section 19 provides that if a woman settles her own 
property upon herself, a restraint upon anticipation 
will not exempt such separate property from liability. 
It will be noticed ^hat a married woman is not, by this 
section, made personally liable ; her liability during 
coverture begins and ends with her* separate pro- 
perty. As the existence of separate property no 
longer depends upon the doctrine of trusts, it is sub- 
mitted that a married woman’s liability under this 
section is a legal liability, and that the Statutes of 
Limitations will run in her favour. In Langes case 
(L. 11., 4 App. Cas. 547), it was decided that a married 
woman cannot be settled on the list of contributories 
of a company in the absence of her husband, but 
there seems to be no reason why a woman marrying 
after 1882 should not be so settled. 


14 . Husband to he liable for Ids wifds debts 
contracted J)ef ore marriage to a certain extent — 
A husband shall be liable for the debts of his 
wife contracted, and for all contracts entered 
into and wrongs cojnmitted by her, before 
marriage, including any liabilities to which 
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she may be so subject under the Acts relat- 
ing to joint stock companies as aforesaid, to 
the extent of all property whatsoever belong- 
ing to his wife which he shall have acquired 
or become entitled to from or through his 
wife, after deducting therefrom any pay- 
ments made by him, and any sums for which 
judgment may have been bond fide recovered 
against him in any proceeding at law, in 
respect of any such debts, contracts, or 
wrongs for or in respect of which his wife 
was liable before her marriage as aforesaid ; 
but he shall not be liable for the same any 
further or otherwise ; and any court in which 
a husband shall be sued for any such debt 
shall have power to direct any inquiry or 
proceedings which it may think proper for 
the purpose of ascertaining the natme, 
amount, or value of such property : Provided 
always, that nothing in this Act contained 
shall operate to increase or diminish the 
liability of any husband married before the 
commencement of this Act for or in respect 
of any such debt or other liability of liis wife 
as aforesaid. 

Husband’s Liability. — At common law the hus- 
band was personally liable during the coverture for 
his wife’s ante-nuptial debts'^ and contracts (see ante^ 
pp. 118, 119), dcTastavits (see anfe^ p. 146), and torts 
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(see ante^ p. 139), whether he had any portion with 
her or not, because the marriage virtually transferred 
her proprietary rights to him, and he was made 
liable in favour of creditors, so that no person’s act 
should prejudice another: Bac, Ahr.y Bar, Sf Feme^ 
F, ^ L, After her death he was liable as her 
administrator to the extent of the assets he took : 
Turner v. Caulfield^ Ir. R., 7 Ch. D. 347. A husband 
married between 9th August, 1870, and 30th July, 
1874, is not liable for his wife’s ante-nuptial debts 
[sect, 12, M, W, P, Act, 1870), but his liability 
for her other contracts not resulting in debts, and 
for her torts, and devastavits, was not taken away. 
A husband married between 30th July, 1874, and 
1st January, 1883, is liable for his wife’s ante- 
nuptial debts, ccwitracts, and torts, to the extent 
only of the following assets : sect, 5, M, W, P. Act, 
1874. 

(1) The value of the personal estate in possession 

of the wife which shall have vested in the 
husband. 

(2) The value of the choses in action of the wife 

which the husband shall have reduced into 
possession, or which with reasonable dili- 
gence he might have reduced into posses- 
sion. 

(3) The value of the chattels real of the wife 

which shall have vested in the husband and 
wife. 

(4) The value of the rents and profits of the real 

estate of the wife, which the husband shall 
haye received, or with reasonable diligence 
might have received. 

(5) Thg value of the husband’s estate, or interest, 

in any property real or personal, which the 
wife in contemj)lation of her marriage with 
him shall have transferred to him or to any 
other person. • 
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(6) The value of any property, real or personal, 
which the wife in contemplation of her 
marriage with the husband shall, with his 
consent, have transferred to any person 
' with the view of defeating or delaying her 
existing creditors. 

From tliese assets had to be deducted what he had 
already paid in discharge of his wife’s debts, and the 
amount of any judgment recovered against liim 
under that Act. An attempt was made in Fear v. 
Cadle (8 (i. B. D. 380), to limit the deduction in 
respect of judgments to judgments recovered before 
the action was commenced, but the court held that 
the words used in the Act meant any judgment 
recovered before a subsequent judgment was obtained. 
As the matrimonial domicile is tbe domicile of the 
husband, it was held, that a husband having an 
English domicile, who married a lady in J ersey (where 
a husband is fully liable for his wife’s ante-nuptial 
debts), came within the protection of this section : Be 
Greiichy v. Wills, 4 C. P. D. 3G2. As to what is an 
ante-nuptial debt, see Conlon v. Moore, 9 Ir. B., 
0. L. 190. In Bell v. StocJier (10 Q. B. D. 129), it was 
decided that, under the Act of 1874, a husband is not 
liable after his wife’s death. How is the liability 
of a husband, marrying after 1882, affected by the 
present Act ? His liability extends to all property 
belonging to his wife which he shall have acquired 
or become entitled to from or through his wife. As 
by the marriage itself a husband acquires no rights 
in his, wife’s property, except what she gives him 
inter vivos, or by will, or what comes to him through 
his wife upon her death intestate, it is submitted 
that any property given by the wife to the husband, 
as well as his interest in her real and personal pro- 
perty after her death, will be available, but that this 
does not apply to oases in which the property has been 
transferred to him, or in trust for him, for valu- 
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able consideration (whether marriage or any other 
valuable consideration), unless in fraud of creditors, 
and with his knowledge of the fraud. This section 
is so worded as to be free from the ambiguity which 

f ave rise to the difficulty in Feor v. Castle {supra), 
t is submitted that the husband’s full liability as a 
contributory in respect of his wife’s shares under 
sect. 78 of the Companies Act, 1862 (see ante^ p. 
425), is by implication removed, because the section 
under consideration says — he shall not be liable for 
the same [/. c, in respect of his wife’s ante-nuptial 
debts, &c., including any liabilities to which she may 
be so subject under the Acts relating to joint stock 
companies as aforesaid] any further or otherwise.” 
If the inquiries to determine what property of the 
husband is liable under this section are likely to be 
complicated, it would be better for the creditor to 
bring his action in the Chancery Division, where the 
administrative machinery is better adapted for such 
business. 


15 . Suits for ante-nuptial liabilities — A hus- 
band and wife may be jointly sued in respect 
of any such debt or other liability (whether 
by contract or for any wi'ong) contracted or 
incurred by the wife before marriage as 
aforesaidj if the plaintiff in tlie action shall 
seek to establish his claim , either wlicjly or 
in part, against both of them ; and if in any 
such action, or in any action brought in 
respect of any such debt or liability against 
the husband alone, j.t is not found that the 
husband is liable in respect q| any property 
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of the wife so acquired by him or to which 
he shall have become so entitled as aforesaid, 
he shall have judgment for his costs of 
defence, whatever may be the result of the 
action against the wife if jointly sued with 
him; and in any such action against hus- 
band and wife jointly, if it appears that the 
husband is liable for the debt or damages 
recovered, or any part thereof, the judgment 
to the extent of the amount for which the 
husband is liable shall be a joint judgment 
against the husband personally and against 
the wife as to her separate property ; and as 
to the residue, if any, of such debt and 
damages, the judgment shall be a separate 
judgment against the wife as to her separate 
property only. 

This section supersedes the procedure under sections 
3 and 4 of the Act of 1874 : see Appendix^ p. 473. It 
removes the following difficulty which arose under 
the wording of section 4, If the husband confessed 
assets to the full amount of the debt sought to be 
recovered, and in the result the assets proved to be 
insufficient, it was doubtful whether the balance 
could be recovered from the wife’s separate estate — 
i, e, whether the ‘‘ residue, if any, of such debt oi 
damages ” was the balance after deducting the 
amount of the joint judgment against tlfe husbanc 
and his wife’s separate estate, or whether it was th 
balance after deducting the -amount actually realise* 
upon the judgn^ent. By the present Act it is clea 



MAERIED women’s PROPERTY ACTS. 


447 


that the latter is intended. The hnahand may now 
be sued alone ; formerly the husband and wife had 
to be sued jointly. In Bell v. Stocker (10 Q,. B. D. 
129), it was held, that as section 1 of the Act of 1874 
enacted that a husband and wife married after the 
passing of the Act might be “ jointly ” sued, his 
liability terminated with the coverture, even although 
he had received assets through his wife. It is sun- 
mitted that, as this section contemplates an action 
brought against the husband alone, he may be 
sued after the termination of the coverture whether 
by the death of the wife or by divorce. In an 
action brought against a husband under the Act of 
1874, it was held that it was not necessary that the 
statement ^f claim should contain an allegation that 
the husband had received assets of the wife, and that 
it was sufficient to allege simply that the husband 
was liable for the debt, leaving it ,to his option 
whether or not he should plead that he had no 
assets: Mathcivs v. Whittle^ 13 Ch. D. 811. 

Costs. — The general rule is that costs are in the 
discretion of the court, Ord. LV. r. 1 of the Rules of 
the Supreme Court; but under this section if the 
husband is not found liable the court has no discre- 
tion, but must give judgment in favour of the hus- 
band for his costs of defence. Under the Act of 
1874, a creditor has been allowed to add the costs 
of the husband to the costs and debts ordered to be 
paid out of the separate estate of the wife : London 
and Provincial Bank v. Bogle, 7 Ch. D. 773. It is 
submitted that if the husband has been added as a 
co-defendant without sufficient cause, the creditor 
will not be allowed to add the husband’s costs to the 
amount td be paid to him by the wife. Unless there 
is a joint demand against the husband and wife the 
husband should not be made a co-defendant. It is 
submitted that, as between the husipand and wife, in 
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the absence of any contract to the contrary, her sepa^ 
rate estate is primarily liable for her ante-nuptial 
debts, &c., he will have a claim against such estate 
in respect of any sum recovered against him under 
this section. If married after 1882, such claim will 
be against all her separate estate, but if married 
before only against so much thereof as owes its exist- 
ence to the present Act. 

16. Act of wife liahlc to criminal proceeding 
— A wife doing any act with respect to any 
property of her husband, which, if done by 
the husband with respect to property of the 
wife, would make the husband liable to 
criminal proceedings by the wife under this 
Act, shall in like manner be liable to crimi- 
nal proceedings by her Imsband. 

See sect, 12 and notes thereon. Under the Acts of 
1870 and 1874 there was no criminal or civil remedy 
given to the husband against the wife with respect 
to his property. For the former law, see ante^ pp. 47, 
437. There have been several convictions already 
under this section, where wives had eloped, taking 
with them property of their husbands. 

17. Questions between husband and wife as to 
property to be decided in a summary way,'] — In 
any question between husband and wife as 
to the title to or possession of property, 
either party, or any such bank, corporation, 
company, public body, or society as afore- 
said in whos(^ books any stocks, funds, or 
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shares of cither party are standing, may ap- 
ply by summons or otherwise in a summary 
way to any judge of the High Court of Jus- 
tice in England or in Ireland, according as 
such property is in England or Ireland, or 
(at the option of the applicant irrespectively 
of the value of the property in dispute) in 
England to the judge of the county court of 
the district, or in Ireland to the chairman of 
the civil bill court of the division in which 
either party resides, and the judge of the 
High Court of Justice or of the county court, 
or the chairman of the civil bill gourt (as the 
case may be) may make such order with re- 
spect to the property in dispute, and as to 
the costs of and consequent on the applica- 
tion as he thinks fit, or may direct such ap- 
plication to stand over from time to time, 
and any inquiry touching the matters in 
question to be made in such manner as ho 
shall think fit : Provided always, that any 
order of a judge of the High Court of Jus- 
tice to be made under the j)rovisions of this 
section shall be subject to appeal in the same 
way as an order made by the same judge in 
a suit pending or on an equitable plaint in 
the said court would Jbe ; and any order of a 
county or civil bill court underdthe provisions 


E. 
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of this section shall be subject to appeal ii 
the same way as any other order made bj 
the same court would be, and all proceedings 
in a county court or civil bill court undei 
this section in which, by reason of the valuf 
of the property in dispute, such court would 
not have had jurisdiction if this Act or the 
Married Women’s Property Act, 1870, had 
not passed, may, at the option of the defen- 
dant or respondent to such proceedings, be 
removed as of right into the High Court of 
Justice in England or Ireland (as the case 
may be), by writ of certiorari or otherwise 
as may be prescribed by any rule of such 
High Court; but any order made or act done 
in the course of such proceedings prior to 
such removal shall be valid, unless order 
shall be made to the contrary by such High 
Court: Provided also, that the judge of the 
High Court of Justice or of the county court, 
or the chairman of the civil bill court, if 
either party so require, may hear any such 
application in his private room : Provided 
also, that any such bank, corporation, com- 
pany, public body, or society as aforesaid, 
shall, in the matter of any such application 
for the purposes of costs or otherwise, be 
treated as a steikeholder only. 
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This section amends and greatly extends sect. 9 
of the Act of 1870. The chief differences are the 
following : — 


Act op 1870. 

1. Either husband or wife may 
apply in a summary way. 


2. By summons or motion. 

3. To Court of Chancery in 

England or Ireland, or 
county court in England. 


4. Respecting property declared 

by this A-ct to he ih% separate 
property of the wife, 

5. The judge may make such 

order and direct such en- 
quiry as he sees fit. 


6 . 


Act op 1882. 

Either husband^ wife^ “ or any 
such hanky corporatiofiy eom^ 
panpy public body, or society as 
aforesaidy in whose books any 
stocks y fundsy or shares of either 
party are standing y ’ ’ may apply 
in a summary way. 

By summons or otherwise. 

To High Court of Justice in 
England or Ireland, to county 
court in England, to chaW’^ 
man of the civil bill court in 
Ireland. 

As to the title to or possession of 
property. 

The judge of chairman may 
make such order and direct 
such enquiry to be made in 
such manner as he sees fit, 
or may direct application to 
stand over from time to time. 

Either party may remove to 
High Coiit of Justice, as of 
right, proceedings in the 
county court or civil bill 
court, in which such courts 
would not have had jurisdic- 
tion but for the M. W. P. 
Acts. 


This section applies to husband and wife whenever 
married. The applicant may apply to a county court 
in England or the civil bill court in Ireland iruespec- 
tively of the value of the property, but the defendant 
or respondent may, as of right, have the proceedings 
removed into the High Court of Justice in all cases 
in which the inferior court would not have had juris- 
diction if the Married Women’s Property Acts had 
not been passed. As tePthe jurisdiction of county 
courts, see 1 Pitt Lewis'^ County Couri Practice^ hook iL 

G G 2 
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of this section shall be subject to appeal in 
the same way as any other order made by 
the same court would be, and all proceedings 
in a county court or civil bill court under 
this section in which, by reason of the value 
of the property in dispute, such c art would 
not have had jurisdiction if this ^ct or the 
Married Women’s Property Act, 1870 , had 
not passed, may, at the option of the defen- 
dant or respondent to such proceedings, be 
removed as of right into the High Court of 
Justice in England or Irelapd (as the case 
may be), by writ of certiorari or otherwise 
as may be prescribed by any rule of such 
High Court; but any order made or act done 
in the course of such proceedings prior to 
such removal shall be valid, unless order 
shall be made to the contrary by such High 
Court ; Provided also, that the judge of the 
High Court of Justice or of the county court, 
or the chairman of the civil bill court, if 
either party so require, may hear any such 
application in his private room : Provided 
also, that any such bank, corporation, com- 
pany, public body, or society as aforesaid, 
shall, in the matter of any such application 
for the purposes of costs or otherwise, be 
treated as a stakeholder only. 
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This section amends and greatly extends sect. 9 
of the Act of 1870. The chief difiEerenoes are the 
following ; — 

Act op 1870. Act op 1882. 

1. Either husband, or wife may Either hushandy wife^ any 

apply in a summary way. sucli hanky corporaiiony com- 

pamjy public bodpy or society as 
aforesaid, in whose books any 
stocks, funds, or shares of either' 
party are standing, * ' may apply 
in a summary way. 

2. By summons or motion. By summons or otherwise. 

3. To Court of Chancery in To High Court of Justice in 

England or Ireland, or England or Ireland, to county 

county court in England. court in England, to chair-- 

man of the civil bill court in 
Ireland. 

4. Respecting property declared As to the title to or possession of 

by this Act to be thg separate property, 
property of the wife. 

o. The judge may make such The judge of chairman may 
order and direct such eu- make such order and direct 
quiry as he sees fit. such enquiry to bo made in 

such manner as he sees fit, 
or may direct application to 
stand over from time to time. 

6. Either party may remove to 

High Court of Justice, as of 
. right, proceedings in the 

county court or civil bill 
court, in which such courts 
would not. have had jurisdic- 
tion but for the M. W. P. 
Acts. 

This section applies to hushand and wife whenever 
married. The applicant may apply to a county court 
in England or the civil hill court in Ireland irBespeo- 
tively of the value of the property, but the defendant 
or respondent may, as of right, have the proceedings 
removed into the High Court of Justice in all cases 
in which the inferior court would not have had juris- 
diction if the Married Women’s Property Acts had 
not been passed. As tef the jurisdiction of county 
courts, see 1 Pitt Lewis'^ County Couri Practice^ hook ii. 

G G 2 
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c, 1. Application may now be by petition as well as 
by motion or summons. The costs are at the discre- 
tion of the court, except that any bank, corporation, 
&c. is to be treated as a stakeholder. This section is 
enabling only, and does not take away any right of 
action which any party interested possesses irrespec- 
tively of it. It might be more convenient that the 
rights of the parties, instead of being determined in 
a summary way, should be tried by action in the 
ordinary way. By virtue of this section questions 
as to the equity to a settlement of a wife married 
before 1883, or as to the reduction into possession of 
her ehoscs in action by her husband, may be deter- 
mined. 

18 . Married ivoman as an exccfdrix or trustee 
— A married woman wlio is an executrix or 
administratrix alone or jointly with any other 
person or persons of the estate of any deceased 
person, or a trustee alone or jointly as afore- 
said of property subject to any trust, may sue 
or be sued, and may transfer or join in trans- 
ferring any such annuity or deposit as afore- 
said, or any sum forming part of the public 
stocks or funds, or of any other stocks or 
funds transferable as aforesaid, or any share, 
stocky debenture, debenture stock, or other 
benefit, right, claim, or other interest of or 
in any such corporation, company, public 
body, or society in that character, without 
her husband, as if she were a feme sole. 

As to a husband’s rights in his wife’s choses in autre 
droity see antCy pp. 115, 116; andsee also Devastavits of 
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Wife/^ pp. 146, 147, for a statement of the law with 
regard to the respective liabilities of husband and wife 
where the wife is an executrix, admihistratrix or trustee. 
The Divorce Act, 1858, says (sect. 7), that a woman 
who is judicially separated from her husband, or who 
has obtained a protection order, is to be a feme sole as 
respects her powers as an executrix, administratrix, or 
trustee, from the time of the sentence of separation or 
the commencement of the desertion, “and the death 
of the testator or intestate shall be deemed to be the 
time when such wife became entitled as executrix or 
administratrix ” : see Bathe v. Bank of England^ 4 
K. J. 564. The Vendor and Purchaser Act, 
1874, enacted (sect. 6), that “when any freehold or 
copyhold hereditaments shall be vested in a married 
woman as a bare trustee, she may convey or surrender 
the same as if she were a/cwc solef Before the pre- 
sent Act it was not advisable to appoint a single 
woman an executrix, administratrix, or trustee, be- 
cause of the legal disabilities that would arise upon 
her marriage. It has been seen how these dis- 
abilities interfered with a married woman’s power 
of disposition. By virtue of this Act, a woman 
married after 1882 may accept these offices without 
her husband’s consent ; she may exercise without his 
concurrence the powers incident to her fiduciary 
position, e. g, the conveying of any kind of pro- 
perty ; and her separate estate will alone be liable 
for any breaches of trust and devastavits by her 
unless the husband intermeddles with the trust. 
With regard to women married before this Act 
who are trustees of real estate, this section confers 
upon them no new power of disposition, and it is 
submitted •that any conveyance of such estate, unless 
they are bare trustees, will require their husband’s 
concurrence in the deedj^ and their acknowledgment 
of it under the Fines and Recoveries Act. Where, 
however, married women are tnfttees of the dif- 
ferent classes of property enumerated in this sectioiT 
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(see also sections 6 — 9), her huslDand’s concurrence 
is not necessary unless he is a co-executor, co-ad- 
ministrator, or co-trustee. 

19 . Saving of existing settlements^ and the 
power to make future settlements ?^ — ^Nothing in 
this Act contained shall interfere with or 
affect any settlement or agreement for a 
settlement made or to be made, whether 
before or after marriage, respecting the 
property of any married woman, or shall 
interfere with or render inoperative any 
restriction against anticipation at present 
attached or t6 be hereafter attached to the 
enjoyment of any property or income by a 
woman under any settlement, agreement for 
a settlement, will, or other instrument ; but 
no restriction against anticipation contained 
in any settlement or agreement for a settle- 
ment of a woman’s own property to be mado 
or entered into by herself shall have any 
validity against debts contracted by her 
before marriage, and no settlement or agree- 
ment for a settlement shall have any greater 
force or validity against creditors of such 
woman than a like settlement or agreement 
for a settlement made or entered into by a 
man would have against his creditors. 

Any woman married before the passing of this 
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Act on whom a settlement, either ante-nuptial or 
post-nuptial, has been made, will haye her rights in 
property coming to her after 1882 determined by the 
covenants in the settlement. We have seen (p. 320) 
that where the husband has alone covenanted to 
settle his wife’s after-acquired property, such pro- 
perty given for the wife’s separate use is not bound 
thereby ; and consequently, with such a covenant in 
a settlement, a wife married before 1883 will hold 
property, her title to which accrues after 1882, free 
from the control of her husband, and it will not come 
within the terms of the settlement. Indirectly, 
therefore, settlements made before 1883 are affected 
by this Act. Where, however, the covenant has been 
entered into by the husband and wife, property 
afterwards given to the wife for her separate use is 
bound {ante, p. 323) ; s6 an agreement by the hus- 
band and wife is a covenant by the .wife as well as 
by the husband {ante, p. 322) ; and in either of these 
cases property coming to the wife after 1882, although 
free from the marital rights of the husband, will be 
bound by the terms of the settlement. This section 
applies not only to a settlement made and completed, 
but to an ‘‘ agreement for a settlement and, there- 
fore, if marriage articles have been drawn up and 
the parties married before 1883, any property coming 
to .the wife under sect. 5 of this Act must be settled 
in accordance with the terms of the articles. If the 
parties married after 1883, we have seen (p. 320) 
that a husband need not covenant to settle the after- 
acquired property of his wife, but that the wife’s 
covenant alone will be sufficient. If she, therefore, 
covenants to settle her after-acquired property, all 
property ^coming to her afterwards will be bound, 
unless it is expressly excluded from the settlement, 
or there is attached to it a restraint upon anticipation. 
The doctrine of the t'estraint on anticipation is 
fully discussed at pp. 220 — ^234 ; the chief point of 
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difficulty with reference to it is where, before 1882, 
an absolute gift of a fund not producing income was 
made directly to a married woman. That difficulty 
after 1882 will not arise : see ante^ p. 226. All 
settlements founded on valuable consideration (which 
includes marriage) are, in the absence of fraud, good 
against everybody (see ante^ p. 293) ; and all volun- 
tary settlements made in fraud of creditors are void 
as against them : see anie^ p. 307. These are the 
rules governing a ‘‘settlement or agreement for a 
settlement made or entered into by a man ; ’’ and 
what amounts to fraud, and the various degrees of 
indebtedness that will invalidate a voluntary settle- 
ment, have been before stated : ante^ pp. 295, 296, 
308—11. If a woman settles her own property 
upon herself, with a restraint on anticipation, the 
restraint will bo invalid to the exfent of any ante- 
nuptial debts that she may have contracted. No 
reference is made as to her liability for her breaches of 
contract, or for torts committed before marriage ; but 
it is submitted that the principle of this section would 
be extended so as to include such liability : see 
London and Provincial Bank v. Bogle, 7 Ch. D. 773. 
If property is settled by the husband or some other 
person upon the wife for her separate use, with a 
restraint upon anticipation, such property will not be 
assets for either her ante -nuptial or post-nuptial 
creditors. 


20. ^ Married woman to he liahle to the 
parish for the maintenance of her .liushand.'] 
—Where in England the husband of any 
woman having separate property becomes 
chargeable to any unioij or parish, the jus- 
tices having jyrisdiction in such union or 
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parish may, in petty sessions assembled, upon 
application of the guardians of the poor, issue 
a summons against the wife, and make and 
enforce such order against her for the main- 
tenance of her husband out of such separate 
property as by the thirty-third section of the 
Poor Law Amendment Act, 1808, they may 
now make and enforce against a husband for 
the maintenance of his wife if she becomes 
chargeable to any union or parish. Where 
in Ireland relief is given, under the provi- 
sions of the Acts relating to the relief of the 
destitute poor, to the husband of any woman 
liaving separate property, the cost price of 
such relief is hereby declared to be a loan 
from the guardians of the union in which the 
same shall be given, and shall be recoverable 
from such woman as if she were a feme sole^ 
by the same actions and proceedings as 
money lent. 

The only difference between this section and section 
13 of the Act of 1870, is that now the liability of the 
married woman to maintain her husband is expressly 
restricted to her separate property. By section 13 of 
the Act of 1870, the justices could make an order 
upon a married woman having separate property to 
pay a certain sum weekly or otherwise towards the 
maintenance of her husband, and might, in default 
of payment, have comAitted her to prison, although 
her earnings might have been onlf sufficient for her 
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M. W. P. Act, 1870, hj specifically declaring tkat 
she should be liable to maintain “ her children,^’ had 
clearly made no alteration in the law respecting the 
maintenance of her grandchildren. The 43 Eliz. c. 2, 
B, 7, enacted that the father, grandfather, mother, 
grandmother, and children of every poor and im- 
potent person or other person not able to work, being 
of a sufficient ability, should be liable to maintain 
such person ; and in IL v. Cornkh (2 B. & Add. 
498), ijord Tenterden said: — “There is nothing in 
the statute of Elizabeth to show that the obligation 
of the grandfather is absolute only in the event of 
the father being unable” to maintain the child. 
Until the M. W. P. Act, 1870, was passed, the wife 
had no liability cast upon her to support her children 
whilst the husband was alive ; now, if the husband 
has no means, and the wife has separate' property, 
she will be liable for their maintenance. It is sub- 
mitted that, as between the husband and wife, the 
husband, if of sufficient ability, will be primarily 
liable for the maintenance of the children, and that, 
in the event of an order being made upon the wife, 
she will be able to recover from him the sums spent 
in obedience to the order. A man marrying a 
woman who has children at the time of such mar- 
riage, whether legitimate or illegitimate, is bound to 
support them until they reach the age of sixteen, or 
until the mother dies (4 & 5 Will. 4, c. 7G, s. 57) ; 
but it "will be seen that no such liability is thrown on 
the mother to support her husband’s children, she is 
only liable “ for the maintenance of her children and 
grandchildren.” The question may arise whether a 
purchase by a married woman after 1882 in the 
name of her children will be presumed to be an 
advancement. Before the Act of 1870 it seems there 
was no presumption of advancement in such a case : 
see Be Be Visme, 2 De Gr. J. & S. 17, per Turner, 
L. J.) The same^ view was taken by Jessel, M. P., 
me' Act of 1870, in the case of Bennet v, Bennet 
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(10 Ch. D. 474), and it is submitted that no pre- 
sumption will arise under the present Act, which has 
only added to and not created her legal liability. 

22 . Repeal of 33 4^ 34 VicL c. 93, and 37 

38 Vlct. c. 50.] — The Married Women’s 

Property Act, 1870, and the Married Women’s 
Property Act, 1870, Amendment Act, 1874, 
are hereby repealed : provided that such 
repeal shall not affect any act done or right 
acquired while either of such Acts was in 
force, or any right or liability of any husband 
or wife, married before the commencement 
of this Act, to sue or be sued under the pro- 
visions of the said repealed Acts or either of 
them, for or in respect of any debt, contract, 
wrong, or other matter or thing whatsoever, 
for or in respect of which any such right or 
lialDility shall have accrued to or against such 
husband or wife before the commencement of 
this Act. 

The repealed Acts will be found printed in extono 
at pp. 465 — 474. 

23 . Legal representative of married tvomanf^ 
— For the purposes of this Act the legal per- 
sonal representative of any married woman 
shall in respect of her separate estate have 
the same rights and liabilities and be subject 
to the same jurisdiction as ^le would be if 
she were living. 
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M. W. P. Act, 1870, by specifically declaring that 
she should be liable to maintain “ her children,” had 
clearly made no alteration in the law respecting the 
maintenance of her grandchildren. The 43 Eliz. c. 2, 
s. 7, enacted that the father, grandfather, mother, 
grandmother, and children of every poor and im- 
potent person or other person not able to work, being 
of a sufficient ability, should be liable to maintain 
such person ; and in R, v. Conilsh (2 B. & Adol. 
498), Lord Tenterden said : — “ There is nothing in 
the statute of Elizabeth to show that the obligation 
of the grandfather is absolute only in the event of 
the father being unable” to maintain the child. 
Until the M. W. P. Act, 1870, was passed, the wife 
had no liability cast upon her to support her children 
whilst the husband was alive ; now, if the husband 
has no means, and the wife has separate^ property, 
she will be liable for their maintenance. It is sub- 
mitted that, as between the husband and wife, the 
husband, if of sufficient ability, will be primarily 
liable for the maintenance of the children, and that, 
in the event of an order being made upon the wife, 
she will be able to recover from him the sums spent 
in obedience to the order. A man marrying a 
woman who has children at the time of such mar- 
riage, whether legitimate or illegitimate, is bound to 
support them until they reach the age of sixteen, or 
until the mother dies (4 & 5 Will. 4, c. 70, s. 57) ; 
but it will be seen that no such liability is thrown on 
the mother to support her husband’s children, she is 
only liable “ for the maintenance of her children and 
grandchildren.” The question may arise whether a 
purchase by a married woman after 1882 in the 
name of her children will be presumed to be an 
advancement. Before the Act of 1870 it seems there 
was no presumption of advancement in such a case : 
see Re De Visme^ 2 De G. JT. & S. 17, per Turner, 
L. J.) The earned view was taken by Jessel, M. R., 
“ Act of 1870, in the case of Rennet v. Rennet 
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(10 Ch. D. 474), and it is submitted that no pre- 
sumption will arise under the present Act, which has 
only added to and not created her legal liability. 

22 . Repeal of 33 34 Viet. c. 93, and 37 

38 Viet. c. 50.^ — The Married Women’s 

Property Act, 1870, and the Married Women’s 
Property Act, 1870, Amendment Act, 1874, 
are hereby repealed : provided that sucli 
repeal shall not affect any act done or right 
acquired while either of such Acts was in 
force, or any right or liability of any husband 
or wife, married before the commencement 
of this Act, to sue or be sued under the pro- 
visions of the said repealed Acts or either of 
them, for or in respect of any debt, contract, 
wrong, or other matter or thing whatsoever, 
for or in respect of which any such right or 
liability shall have accrued to or against such 
husband or Avife before the commencement of 
this Act. 

The repealed Acts will be found printed in extenso 
at pp. 4Go — 474. 

23 . Legal representative of married tvoman.~\ 
— For the purposes of this Act the legal per- 
sonal representative of any married woman 
shall in respect of her separate estate have 
the same rights and Jiabilities and be subject 
to the same jurisdiction as would be if 
she were living. 


o 


o 
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The ordinary meaning of the term legal personal 
representative ” is executor or administrator : Price 
V. Strange^ 6 Madd. 159; and Taylor v. Beverley^ 

1 Coll. 108. An executor is “the person to whom 
the execution of a last will and testament of personal 
estate is by the testator’s appointment, confided:” 

2 Black. Comm. 203. “ To appoint an executor is to 

place one in the stead of the testator, who may enter 
to the testator’s goods and chattels and who hath 
action against the testator’s debts and performance 
of his will Swinburne, Pt. 4, s. 2, pi. 2. An ad- 
ministrator is a person appointed by the court to dis- 
tribute the personal estate of a deceased person in cases 
where there is no executor to him, either because the 
deceased died intestate or no executor was appointed, 
or having been nominated has not accepted, or hav- 
ing accepted has died without administering. It was 
only by agreement with her husband that a married 
woman cotdd make a will of her personal estate. 
Where she made a will in pursuance of a power, the 
executor took as appointee under the power, and if 
she had personal estate not subject to the power, her 
husband was entitled to administration cceterorum. 
A married woman has now full power of testation, 
and therefore her executor will resemble an ordinary 
executor. It is submitted that the husband’s rights, 
upon the death of his wife intestate, are not afieoted 
by this Act, and the husband’s right, in exclusion of 
all other persons to be his wife’s administrator, still 
exists. The 29 Car. 2, c. 3, s. 25, provides that the 
Statute, of Distributions “ shall not extend to the 
estates oi femes covert that shall die intestate, but that 
their husbands may demand and have administration 
of their rights, credits, and other personal estates, and 
recover and enjoy the same as he might have done 
before the making of the said Act.” As the adminis- 
trator of his wife the husbandis still liable, to the ex- 
tent of the assets coming to him as such administrator, 

debts and other liabilities which survive. If he 
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die without having taken out administration, admi- 
nistration de bonis non will be granted to his legal 
personal representative : Fielder v. Hanger^ 3 Hagg. 
Eoo. 769. But when the wife is an executrix, and dies 
intestate, administration to the goods of her testator 
will not as a rule be granted to the husband. The 
words of this section are wide enough to vest the 
legal estate of land to which the wife was entitled in 
her legal personal representatives ; but it is submitted 
that such an important change in the devolution of 
real property would not be implied, but must be 
expressly made, as in the case of trust and mortgage 
estates by the Conveyancing Act, 1881, e. 30. 

Before this Act, separate estate, whether real or 
personal, was always equitable assets {Owens v. 
Dickenson^ 1 Or. & Ph. 48) ; but now, in all oases 
where under this section the wife’s personal repre- 
sentative, as such, is capable of recovering her pro- 
perty, such property will be legal assets. 

24. Interpretation of termsi^ — The word 
‘^contract” in this Act shall include the 
acceptance of any trust, or of the office of 
executrix oj administratrix, and the provi- 
sions of this Act as to liabilities of married 
women shall extend to all liabilities by reason 
of any breach of trust or devastavit com- 
mitted by any married woman being ^ trus- 
tee or exfjcutrix or administratrix either be- 
fore or after her marriage, and her husband 
shall not be subject to such liabilities unless 
he has acted or intqfmeddled in the trust or 
administration. The word property’’ in 
this Act includes a thing in action. ~ ^ 
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See antcy pp. 115, 116, as to the husband’s rights 
and powers with regard to his wife’s choses in autre 
droity^ondi pp, 146, 147, for the husband’s liabilities 
for the ante-nuptial and post-nuptial devastavits of 
his wife. The effect of this section is to relieve the 
husband from all liability with regard to devastavits 
or breaches of trust, committed after 1882, by his 
wife, unless he has acted or intermeddled in the trust 
or administration. It is submitted that he will still 
be answerable as the administrator of his wife to the 
extent of the assets ho receives for her breaches of 
trust and devastavits : see Adair v. Shaw (1 Sch. & Lef. 
243, ante^ p. 147) . Formerly a wife could be appointed 
an executrix, but could not prove the will without her 
husband’s consent, nor could the husband compel the 
wife to accept the office against her will, unless the 
office devolved upon her while single ; but if he ad- 
ministered without the will being proved, she could 
not decline or avoid the executorship during his life, 
but after his death she might refuse if she had never 
intermeddled with the administration. In Adair v. 
Shaw (1 Sch. & Lef. 243) it was considered that a 
feme covert executrix was answerable for waste com- 
mitted by her husband during the coverture, and this 
was followed in Soadi/ v. TurnhuII, L. L., 1 Ch. 494. 
As to what is included in the term “ thing in action, 
or chose in action, see ante, p. 100. 

25 . Commencement of Actf \ — The date of 
the commencement of this Act shall be the 
first of January one thousand eight hundred 
and eighty-three. 

26 . Extent of Act r\ — This Act shall not ex- 
tend to Scotland. 

27 . Short titleA — This Act may be cited 
■'jis the Married Women’s Property Act, 1882. 



APPENDIX TO CHAPTEK VIII. 


MAEEIED WOMEN’S PROPERTY ACT, 1870. 

(33 & 34 VicT. c. 93.) 

^ct to amend the Law relating to the Property of 
Married Women. [9th August, 1870. 

Whereas it is desirable to amend the law of property 
and contract with respect to married women : 

Be it enacted by ihe Queen’s most excellent Majesty, 
by and with the advice and consent of the Jords spiritual 
and temporal, and commons, in this present Parlia- 
ment assembled, and by the authority of the same, as 
follows : — 

1. Earnings of married women to he deemed their own 
property .~\ — The wages and earnings of any married 
womgin acquired or gained by her after the passing of 
this Act in any employment, occupation or trade in 
which she is engaged, or which she carries on separately 
from her husband, and also any money or property so 
acqrfired by her through the exercise of any literary, 
artistic or scientific skill, and all investments of such 
wages, earnings, money or prox)erty, shall be deemed 
and be taken to be property held and settled to her 
separate use, independent of any husband to whom she 
may be married, and her receipts alone shall be a good 
discharge for such wages, earnings, money and pro- 
perty. ^ 

2. Deposits in savings hanks hy a married woman 
to he deemed her separate ^property — Notwithstanding 
any provision to the contrary in the ^ Act of the tentJ 
year of George the Fourth, chapter twenty 

B. H H 
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enabling the commissioners for the reduction of the 
national debt to grant life annuities and annuities for 
terms of years, or in the Acts relating to savings banks 
and post office savings banks, any deposit hereafter 
made and any annuity granted by the said commis- 
sioners under any of the said Acts in the name of a 
married woman, or in the name of a woman who may 
marry after such deposit or grant, shall be deemed to 
be the separate property of such woman, and the same 
shall be accounted for and paid to her as if she were an 
unmarried woman ; provided that if any such deposit is 
made by, or such annuity granted to, a married woman 
by means of moneys of her husband without his consent, 
the court may, upon an application under section nine 
of this Act, order such deposit or annuity or any part 
thereof to be paid to the husband. 

3 , As to a married woman^s prope^fy in the funds , — 
Any married woman, or any woman about to be married, 
may apply to the governor and company of the Bank 
of England,’*^ or to the governor and company of the 
Bank of Ireland, by a form to be provided by the* 
governor of each of the said banks and company for 
that purpose, that any sum forming part of the pubh'c 
stocks and funds, and not being less than twenty pounds, 
to which the woman so ap2)lying is entitled, or which she 
is about to acquire, may be transferred to or ma.3[e to 
stand in the books of the governor and company to 
whom such apjdication is made in the name or intended 
name of the woman as a married woman entitled to her 
sejjorate use, and on such sum being entered in the 
books of the said governor and company accordingly, 
the same shall be deemed to be the separate property 
of suoii woman, and shall bo transferred and the divi- 
dends paid as if she were an unmarried woman ; pro- 
vided that if any such investment in the funds is made 

♦ By sect. 14 of the 34 & 33 Yict. c. 47 (The kfetropolitan 
Board of Works (Loans) Act, 1871), it is enacted, “Section 
three of the Married Women’s Property Act, 1870, shall, as 
regards the governor and company of the Bank of England, 
extend and apply ^ consolidated stock; and for that pur- 
section shall be deemed part of that Act.” 
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by a married woman by means of moneys of her bus- 
band without bis consent, tbe court may, upon an appli- 
cation imder section nine of tbis Act, order sucb invest- 
ment and tbe dividends thereof, or any part thereof, to 
be transferred and paid to the husband. 

4. As to a married womaji^s property in a joint stock 
company. — Any married woman, or any woman about 
to be married, may apply in writing to the directors or 
managers of any incorporated or joint stock company that 
any fully paid up shares, or any debenture or debenture 
stock, or any stock of such company, to the holding of 
which no liability is attached, and to which the woman 
so applying is entitled, may be registered in tlie books 
of the said company in the name or intended name of 
the woman as a married woman entitled to her separate 
use, and it shall be the duty of such directors or managers 
to register such shAres or stock accordingly, and the same 
upon being so registered shall be deemed to be the sepa- 
rate property of such woman, and shall be transferred 
and the dividends and profits paid as if she were an un- 
married woman ; provided that if any such investment 
as last metitioned is made by a married woman by means 
of moneys of her husband without his consent, the court 
may, upon an application under section nine of this Act, 
order such investment, and the dividends and profits 
thereon, or any part thereof, to be transferred and paid 
to the husband. 

6. As to a married womai^s property in a society .~\ — 
Any married woman, or any woman about to be mar- 
ried, may apply in writing to the committee of manage- 
ment of any industrial and provident society, or to the 
trustees of any friendly society, benefit building^ society, 
or loan socj[ety, duly registered, certified, or enrolled 
under the Acts relating to such societies respectively, 
that any ghare, benefit, debenture, right, or claim what- 
soever in, to, or upon the funds of such society, to the 
holding of which share, benefit, or debenture no liability 
is attached, and to wM^h the woman so applying is 
entitled, may be entered in the boo]j;8 of the society in 
the name or intended name of the woman as a" 

H H 2 



468 


APPENDIX. 


woman entitled to her separate use, and it shall be the 
duty of such committee or trustees to cause the same to 
be so entered, and thereupon such share, benefit, de- 
benture, right, or claim sh^ be deemed to be the sepa- 
rate property of such woman, and shall be transferable 
and payable with all dividends and profits thereon as if 
she were an unmarried woman ; provided that if any 
such share, benefit, debenture, right, or claim has been 
obtained by a married woman by means of moneys of 
her husband without his consent, the court may, upon 
an application under section nine of this Act, order the 
same and the dividends and profits thereon, or any part 
thereof, to be transferred and paid to the husband. 

6 . Deposit of moneys in fraud of creditors invalid. 
Nothing hereinbefore contained in reference to moneys 
deposited in or annuities granted by savings banks or 
moneys invested in the funds or in ^shares or stock of 
any company shall as against creditors of the husband 
give validity to any deposit or investment of moneys of 
the husband made in fraud of such creditors, and any 
moneys so deposited or invested may be followed as if 
this Act had not passed. 

7 . Persoyial property not exceediny 200/. coming to a 
married woman to he her oivn.^ — A\Tiere any woipan 
married after the passing of this Act shall during her 
marriage become entitled to any personal property as 
next of kin or one of the next of kin of an intestate, or 
to any sum of money not exceeding two hundred poufids 
under any deed or will, such property shall, subject and 
without prejudice to the trusts of any settlement affect- 
ing the same, belong to the woman for her separate use, 
and her* receipts alone shall be a good discharge for the 
same. 

c. 

8 . Freehold property coming to a married woman^ rents 
and profits only to he her own.J — 'WTiere any freehold, 
copyhold, or customaryhold property shall descend upon 
any woman married after th«» passing of this Act as 
heiress or co-heiros| of an intestate, the rents and profits 

1 ^ operty shall, subject and without prejudice to 
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the trusts of any settlement affecting the same, belong 
to such woman for her separate use, and her receipts 
alone shall be a good discharge for the same. 

9. How questions as to otvnershtp of property to he set^ 
tied.'] — In any question between husband and wife as to 
property declared by this Act to be the separate property 
of the wife, either party may apply by summons or 
motion in a summary way either to the Court of Chan- 
cery in England or Ireland, according as such property 
is in England or Ireland, or in England (irre8i)ective of 
the value of the property) the judge of the county court 
of the district in which either party resides, and there- 
upon the judge may make such order, direct such in- 
quiry, and award such costs, as he shall tliink fit ; pro- 
vided, that any order made by such judge shall bo subject 
to appeal in the same manner as the order of the same 
judge made in a j^ending suit or on an equitable plaint 
would have been, and the judge may, if either party so 
require, hear the application in his x)riv&te room. 

10. Married woman may effect policy oj' insurance ,] — 
A married woman may effect a policy of insurance upon 
her own life or the life of her husband for her separate 
use, and the same and all benefit thereof, if expressed 
on the face of it to be so effected, shall enure accor- 
dingly, and the contract in such policy shall be as valid 
as if made with an unmarried woman. 

As to insurance of a husband for benefit of his wife .] — 
A policy of insurance effected by any married man on 
his own life, and expressed upon the face of it to be for 
the benefit of his wife or of his wife and children, or 
any of them, shall enure and be deemed a trus^ for the 
benefit of his wife for her separate use, and of his 
children, oi^ any of them, according to the interest so 
expressed, and shall not, so long as any object of the 
trust remhins, be subject to the control of the husband 
or to his creditors, or form part of his estate. When 
the sum secured by the ^policy becomes payable, or at 
any time previously, a trustee thereof may be appointed 
by the Court of Chancery in England or in Ireland 
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according as the policy of insurance was effected in 
England or in Ireland, or in England by the judge of 
the county court of the district, or in Ireland by the 
chairman of the civil bill court of the division of the 
county, in which the insurance office is situated, and 
the receipt of such trustee shall be a good discharge to 
the office. If it shall be proved that the policy was 
effected and premiums paid by the husband with intent 
to defraud his creditors, they shall be entitled to receive 
out of the sum secured an amount equal to the premiums 
so paid. 

11 . Married ivomen may maintain an action.^ — A 
married woman may maintain an action in her own 
name for the recovery of any wages, earnings, money, 
and property by this Act declared to bo her separate 
property, or of any property belonging to her before 
marriage, and which her husband shall, by writing 
under his hand, have agreed^, with h^r shall belong to 
her after marriage as her separate property, and she 
shall have in her own name the same remedies, both 
civil and criminal, against all persons whomsoever for 
the protection and security of such wages, earnings, 
money, and property, and of any chattels or other pro- 
perty purchased or obtained by means thereof for her 
own use, as if such wages, earnings, money, chattels, 
and property belonged to her as an unmarried wonfan ; 
and in any indictment or other proceeding it shall be 
sufficient to allege such wages, earnings, money, chattels, 
and property to be her property. 

12 . Husband not to he liable on his wife*s contracts 
before marriage.^ — A husband shall not, by reason of 
any marriage which shall take place after this Act has 
come into operation, bo liable for the debts of his wife 
contracted before marriage, but the wife shall be liable 
to be sued for, and any property belonging to her for 
her separate use shall be liable to satisfy, such debts as 
if she had continued unmarried. 


13 . Married woman to be liable to the parish for the 
mainter^nce of hem husband — Where in England the 



MARRIED women’s PROPERTY ACT, 1870. 471 


husband of any woman having separate property be- 
comes chargeable to any union or parish, the justices 
having jurisdiction in such union or parish may, in 
petty sessions assembled, upon application of the guar- 
dians of the poor, issue a summons against the wife, 
and make and. enforce such order against her for the 
maintenance of her husband as by the thirty-third 
section of The Poor Law Amendment Act, 1868, they 
may now make and enforce against a husband for the 
maintenance of his wife who becomes chargeable to any 
union or parish. Where in Ireland relief is given under 
the provisions of the Acts relating to the relief of the 
destitute poor to the husband of any woman having 
separate property, the cost price of such relief is hereby 
declared to be a loan from the guardians of the union 
in which the same shall be given, and shall be recover- 
able from such woman as if she were a feme sole by 
such and the san^e actions and proceedings as money 
lent- 

14 . Married woman to he liahle to the parish for the 
maintenance of her children — A married woman having 
separate property shall be subject to all such liability 
for the maintenance of her children as a widow is now 
by law subject to for the maintenance of her children : 
proyided always, that nothing in this Act shall relieve 
her husband from any liability at present imposed upon 
him by law to maintain her children. 

16 . Commencement of j!Lct .~\ — This Act shall come into 
operation at the time of the passing of this Act. 

16 . A.ct not to extend to Scotland . — ^This Act shall not 
extend to Scotland. 

17 . Shorf title .~\ — This Act may be cited as ''The 
Married Women’s Property Act, 1870.” 
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MAERIED WOMEN’S PEOPEETY ACT (1870) 
AMENDMENT ACT, 1874. 

(37 & 38 ViCT. c. 50.) 

An Act to amend the Married Women's Property Act 
(1870). [30tli July, 1874. 

Whereas it is not just that the property which a woman 
has at the time of her marriage should pass to her hus- 
band, and that he should not be liable for her debts 
contracted before marriage, and the law as to the re- 
covery of such debts requires amendment : 

Be it enacted by the Queen’s most excellent Majesty, 
by and with the advice and consent of the Lords 
spiritual and temporal, and Commons, in this present 
parliament assembled, and by the authority of the same, 
as follows : , 

1 . Husband dnd wife may he jointly sued for her debts 
before marriage.~\ — So much of the Married Women’s 
Property Act, 1870, as enacts that a husband shall not 
be liable for the debts of his wife contracted before 
marriage is repealed so far as respects marriages which 
shall take place after the passing of this Act, and a 
husband and wife married after the passing of this Act 
may be jointly sued for any such debt. 

2 . Extent to which husband liable.~\ — The husband 
shall, in such action and in any action brought ‘for 
damages sustained by reason of any tort committed by 
the wife before marriage or by reason of the breach of 
any contract made by the wife before marriage, be 
liable for the debt or damages respectively to the extent 
only of the assets hereinafter specified ; and in addition 
to any other plea or pleas may plead that he is not 
liable to pay the debt or damages in respect of any 
such assets as hereinafter specified; or, confdfesing his 
liability to some amount, that he is not liable beyond 
what he so confesses ; and if n^ such plea is pleaded the 
husband shall be deemed to have confessed ms liability 
so far a^ assets are^ncemed. 
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3 . If husband without assets he shall have judgment for 

— If it is not found in such action that the 
husband is liable in respect of any such assets, he shall 
have judgment for his costs of defence, whatever the 
result of the action may be against the wife. 

4 . Joint and separate judgment against husband and 
wife for debt.'] — ^Vhen a husband and wife are sued 
jointly, if by confession or otherwise it appears that the 
husband is liable for the debt or damages recovered, or 
any part thereof, the judgment to the extent of the 
amount for which the husband is liable shall bo a joint 
judgment against the husband and wife, and as to the 
residue, if any, of such debt or damages, the judgment 
shall be a separate judgment against the wife. 

5 . Assets for tvhich husband Hahlej\ — The assets in 
respect of and to Ijie extent of which tno husband shall 
in any such action be liable are as follows : 

(1.) The value of the personal estate In possession of 
the wife, which shall have vested in the 
husband : 

(2.) The value of the choses in action of the wdfe 
which the husband shall have reduced into 
possession, or which with reasonable diligence 
he might have reduced into possession: 

( 3 .) The value of the chattels real of the wife which 
shall have vested in the husband and wife : 

(4). The value of the rents and profits of the real 

• estate of the wife which the husband shall 
have received, or with reasonable diligence 
might have received : 

(5.) The value of the husband’s estate or interest in 
any property real or personal, which tji© wife 
in contemplation of her marriage with him 
shdll have transferred to him or to any other 
person : 

(6.) Th^ value of any property, real or personal, 
which the wife in contemplation of her mar- 
riage with the Imsband shall with his consent 
have transferred to any person with the 
view of defeating or del#jang her existing 
creditors : 
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Provided that when the husband after marriage pays 
any debt of his wife, or has a judgment bona fide 
recovered against him in any such action as is in this 
Act mentioned, then to the extent of such payment or 
judgment the husband shall not in any subsequent 
action be liable. 

6. Extent of Act .] — This Act shall not extend to 
Scotland. 


7. S/iort title. 
ried Women’s 
1874.” 


— This Act may bo cited as The Mar- 
Property Act (1870) Amendment Act, 
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“ Accrtte,” meaning of ’word in sect. 6 of M. W. P. A. 1882, 
416. 

Acknowledgment, 

by "wife under the Finos and Kccovories Act, 82, 417, 453. 
a married woman’s release of a power must bo acknow- 
ledged, 264. 

unless it is a case of election, 264. 

Acquiring, 

a married woman’s power of, property under the 
M. W. P. A.,1882 . . . 384. 

meaning of the word “ acquire” in sect. 1 (4) of the 
M. W. P. A. 1882... 407. 

Action. Sec Civil Itemedies ; Legal Proceedings ; J Procedure ; 
Sumg ; Summary Proceedings. 

Adequate Protision, 

where husband and "wife are living apart, and wife has 
an, for her maintenance, 120. 

* she cannot bind her husband for necessaries, 130. 

unless ho promise to pay her debts, 131. 
what is an, 131. 
must bo regularly paid, 132. 

Administrators. See Pxecutors, 

Administratrix. See also Clwses in Autre Droit. 

■wife may become an, without her husband’s concurrence, 
399. 

DULTERY, • 

action for criminal conversation abolished, 40. 
husband may claim damages from any person who has 
committed, ■with his wife, 40. 
how such damages may be claimed, 40. 
how they may be %pphed, 40. 
wife who has been guilty of, cannot sue for restitution of 
conjugal rights, 43. » 
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Adultery — coniinued, 

wife’s subsequent, does not make a previous separation 
deed void, 59. 

busband’s, or wife’s, is a gi'ound for a judicial separa- 
tion, 63. 

a decree of judicial separation is not a licence to commit, 

66 . 

wife’s, is a ground for divorce, 68. 

when husband’s, is a ground for divorce, 68. 

incestuous, 69. 

bigamy with, 69. 

coupled with cruelty, 69. 

husband’s right to curtesy not barred by his, 94. 
where wife’s right to dower is barred by her, 94, 166. 
will husband’s, justify his wife leaving him? 135. 
husband no longer liable for necessaries for wife w^ho 
has committed, 135. 

husband not liable to maintain his wife when she has 
committed, 44, 136, 137. 
what amounts to condonation of wife’s, 137. 
when it affects her equity to a settlement, 249. 

Advancement, 

whether a purchase by a married woman in the name of 
her children is an, 460, 

a purchase by husband in the name of his wife, 279, 
428. 

Advowson, 

seisin of an, 89, 
subject to curtesy, 89. 
subject to dower, 154. 

Affinity. See Prohibited Degrees, 

Age, for marriage, 35. 

Agent, 

where wife is, for her husband in the matter of contract, 
120, 122, 125, 126. 
tort, 1 44. 

where wife carries on a business as, 126, 407. 

Agreements in Fraud of Marriage, 
in fraud of the parents, 18. 

of one of the parties to the marriage, 19. 

Agreem'^ts in EeRtraint of Marriage, 26. 
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Alienation, 

of wife’s freeholds, 82, 394. 

in accordance with Fines and Recoveries Act, 82, 394. 
husband’s concurrence necessary, 82, 394. 
when dispensed with, 85. 

except the wife alienate by means of a power of 
appointment, 82, 394. 

husband cannot alienate his wife’s freeholds, 82. 
nor grant leases thereof, 83. 
except under the Settled Estates Act, 1877. . .84. 
of wife’s copyholds, 87, 394. 
gavelkind lands, 87. 
chattels real, 95, 394. 
choses in action, 100. 
possession, 109. 
reversion, 111, 394. 

equitable separate estate, 197, 394. See also Equit- 
ahle Separate Estate, 

wife’s right to dower barred by husband’s, 167. 
under the M. W. P. A. 1882... 393. 
of separate esta^e, pendente lite^ 403, 406. 
restraint on. See Restraint on Anticipation. 

Alimony, 

what is, 66. 
pendente Ute, 66. 

a sufficient allowance for the wife, 131. 
permanent, 66. 

Jbefore, is decreed the husband is answerable for neces- 
saries, 134. 

Ambiguous Expressions, 

.for creating 8ei)arate estate, 183. 
construction of, 184. 
in marriage settlements, 366. 

Amount Settled, 

equity to a settlement, 253. • 

where the whole fund has been settled, 253. 
where a ffioiety has been settled, 253. 
where other amounts have been settled, 256. 

Annuity, no dower out of a personal, 155. 

Ante-nuttial Agreement#. See Marriage Settlement, 

Ante-nuptial Articles. See Marriagh Settlement* 
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Ante-nxjptial Conteacts (Wife’s). See Contracts. 

Ante-nuptial Debts (Wife’s). See Contracts; Belts, 

Anticipation. See Equitalle Separate Estate; Restraint on 
Anticipation. 

Aeeears, 

of wife’s rents owing at time of her death belong to her 
husband, 81. 

of wife’s rents of leaseholds due on death of husband, 98. 
of income of wife’s life estate in certain funds, 107. 
of dower, lo8, 162. 
of separate estate, 196. 

husband may be compelled to account for the, of income 
of wife’s separate estate received by him, 20o. 
account not hmited to one year’s, only, 20o. 
of pin-money, limited to one year’s, 241. 
no equity to a settlement out of, of past income which 
has been assigned for value, 250. 

t 

Articles. Sqq Marriage Settlement. 

Assault, 

husband may recover damages for, of ‘ wife by a 
stranger, 39. 

when wife should be joined as plaintiff, 39. 
when husband’s right of action is barred, 39. 
of wife by her husband, 40 — 42. 

magistrate’s order that husband and wife shall no longer 
cohabit on account of husband’s aggravated, 63. 
of wife by husband during coverture, action will not lie 
after divorce, 73. 

money lent to a wife for conducting an indictment 
against husband for, is not a necessary for which 
the husband will be answerable, 123. 
husband answerable for an, committed by his wife, 
143. 

evidence of wife, 438, 

Assets. See also Eguitalle Assets ; Legal Assets. 

marshalled in favour of wife’s paraphernalia, 238. 
liability of husband for wife’s ante-nuptial d<,bts confined 
to certain, 441 — 5. 

Assignment. See Alienation. ^ 

Assura!nce. See ftife Assurance, 
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Autre Droit. Seo Chosea hi Autre Droit, 


Bankruttcy, Husband’s, 

wife can assert her equity to a settlement against her 
husband’s trustee in, 244. 

excepting as to a life interest assigned for valuable 
consideration before his, 244. 
wife cannot waive her equity to a settlement, so that his 
trustee in, may got the fund, 252. 
the amount of wife’s chosos in action settled on her on, 
254—5. 

settlements made on marriage in fraud of creditors, 295. 
as affecting voluntary settlements, 310. 
qucerCf where a discharge in, would release a husband 
from a covenant to settle property which vests in him 
after his discharge, 330. 

a husband cannot settle his own property so as to secure 
a provision for his wife in the event only of his, 338. 
ho can give a bgnd to the extent of the money received 
with nis wife payable on his, 338. 
property not belonging to the husband may bo settled 
on him until his, 340. 

a clause in a marriage Settlement to advance money to 
the husband becomes inapplicable on his, 341. 
loans by wife to husband, how affected by his, 411. 
lifo insurance under the M. W. P. A. 1882... 431. 

B.VNKRurTCY, Wife’s, 

if wife carries on a business separately from her hus- 
band her separate property will be liable to the bank- 
ruptcy laws, 219, 407. 

. otherwise, a married woman cannot be a bankrupt, 219, 
408. 

except in certain cases, 408. 

Banns of Marriage, 28. 

Battery. Seo Assault , 

Bigamy, * 

punisliment for, 34. 

when a married person may marry another without com- 
mitting, 34. 

bigamy with adultery, ^hat, 69, 

Bill of Exchange. See Choses in Act^v, Wife's* 
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Bond, 

to pay a sum of money on refusal to many, 17. 
given before marriage to a wife by her husband, 298. 
given by husband to pay a sum on his bankruptcy, 338. 

BoROUaH English,’ dower of, 173. 

Breach of Promise. See Promise to Marry, 

Breach of Trust, 
wife’s, 140, 147. 

when husband is answerable for, under the M. ’W. P. A. 
1882. . .463. 


Burden of Proof. See Onus Prohandi. 

Burial, husband answerable for expenses of wife’s, 123, 139. 
Business, 

where wife carries on a, in same house with her hus- 
band, 126, 405. 

under the M. W. P. A, 1870 ... 415. 


Certificates to Marry, 28, 29. 

Chattels Peal (Husband’s), no dower of, 155. 

(Uiattels Peal (Wife’s), 

how affected by the M. W. P. A. of 1882 . . . 94, 388, 
391, 409, 414. 
of 1870 . . . 94, 416, 468. 

the law before the above Acts were passed, 95, 384, 391. 
husband’s interest in, 95, 96. 

rents and profits belong to him, 95. 
absolute assif^nments of, 95, 97. 
sub-leases of, 95, 98. 
mortgages of, 95, 97. 
husband cannot alienate by will, 95. 
death of husband, how it affects, 95. 
of wife, 95. 

that cannot fall into possession (Juring husband’s life, 
95. 

equitable leaseholds, 96. 

Children. See also Infancy y Ward of Court, 
at what age children may riarry, 35. 
maintenance of, 44. 
education off 
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Children — continued, 

tmtil what age parents bound to support their, 44. 
guardianship of, 45. 

custody of, when magistrate orders separation of hus- 
band and wife, 63. 

how affected by divorce of parents, 75. 

their rights under an equity to a settlement, 249. 

marriage settlements, 313, 315. 
executory trusts in marriage articles are construed in 
favour of the, 342. 

when they attain a vested interest in a maiviage settle- 
ment, 347. 

younger, whore provisions are made in a marriage 
settlement for, 351. 

married women’s liability for support of her, and grand- 
children, 459. 

not liable for maintenance of her husband’s illegiti- 
mate, born previous to the marriage, 460. 
although the husband is liable for maintenance of 
hers, 460, 

CiiosES IN Action (Wife’s), • 

how affected by the M. W. P. A. 1882 . . . 99, 243, 392, 
* 409, 414, 

of 1870 . . .' 99, 465—468. 
the law unaffected by these Acts, 99, 385, 391. 
what are, 100. 
husband’s interest in, 99. 

he must reduce them into possession, 99. 
negotiable instruments, 100, 101. 
promissory notes, 101, 103, 104. 
bonds, 100, 103. 
legacies, 101 — 107. 

•joint ownership of, 100, 105. 
shares in a joint stock company, 101. 
what is a reduction into possession, 101. 
example^ of reduction into possession, 102. 

non-reduction into possession, 103. . 

death of wife, 106. 

husband piust take out letters of administration, 106. 
where husband’s rights are excluded, 106. 
death husband, 106. 

unreduced into possession belong to wife, 106. 

protection order, its effects on, 107. 

divorce, its effects on, 1^. 

judicial separation, its enects on, 108. 

equity to a settlement out of, 243. • % 

E. II 
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Choses in Atttee Droit (Wife’s). See also Devastavits. 
after 1882, will not vest in husband, 115. 
before 1882 vested in husband if in possession, 116. 
but not if in reversion, 116. 

without her husband’s consent, the wife could dispose of 
them by will, 116. 

husband’s liability for wife’s devastavits, 146. 

Choses in Possession (Wife’s), 

no husband married after 1882 will acquire by marriage 
any rights therein, 108, 392, 409. 
no husband will have any right to, coming to the wife 
after 1882... 108, 414. 

a wife married after 8th August, 1870, is entitled to her 
earnings, &c., 108. 

husband’s rights at common law in, 109, 385, 391. 

Choses in Eeversion (Wife’s), 

how affected by the M. W. P. A. 1882. . . 109, 392. 

1870... no. 

the law as unaffected by the above Acts, 110, 385, 391. 
husband’s interest in, 110. 

belong to husband if they fall into possession during the 
coverture, 110. 

husband’s disposition void if wife survives him and they 
fall into i)Ossossion after his death, 1 10. 
effect of husband’s assignment of, 111, 114. 
assignment of, 111. 

while they remain reversionary^ assignment must be in 
accordance with Malins’ Act, 111. 
exception, 114. 

what Malins’ Act requires. 111. 
death of wife, 114. 

husband must take out letters of administration to entitle 
him to, 114. 

divorce, its effect on, 115. 
judicial separation, 115, 
projection order, 115. 

no equity to a settlement out of, whilst they continue 
reversionary, 247. 

a covenant by husband and wife to settle wife’s property 
applies to, falling into possession during the cover- 
ture, 326. 

• but not to those falling into possession after the cover- 
ture, 327. 

unless specially included by the words of the cove- 
^ nant, 328k 
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CmL Eemedies, 

of wife against her husband and others, 235, 236, 434. 
Collusion, 

between the parties to a divorce, 71. 

Colonial Mabuiages, 32. 

Common Law Powers. See Powers, 

Conditions in Restraint of Marriage. See also Restraint 
of Marriage, 

annexed to gifts of personalty follow the civil law, 6, 21. 
realty follow the common law, 6, 21. 

Conditions Precedent. See Restraint of Marriage, 

Conditions Subsequent. See Restraint of Marriage, 

Condonation, • 

what amounts to, of adultery, 70. , 

Conjugal Rights, 

husband may sue for restitution of, 40. 
wife may sue for restitution of, 43 . 

but not when she has committed adultery, 43. 
a separation deed may be pleaded in bar to a suit for 
restitution of, 58. 

Connivance, 

of one party at the other’s adultery, G9. 

Consanguinity. See Prohibited Degrees, 

Consent, 

of guardians to minors marrying, 30. 
marriage not invalidated by want of such, 30. ^ 
when, IS withheld, 31. 
of parties marrying, 35. 

* of husband not necessary to wife’s acceptance of the 
oflBlge of trustee or executrix, 453. 

Conspiracy, 

husband and wife canjyt be guilty of a, 48. 

Consular Marriages, 32. 

ii2 
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ComciNGENT Interest (Wife’s), 

as to a, in her separate property, 200. 
a covenant by husband and wife to settle the wife’s after- 
acquired property applies to, falling into posses- 
sion during the coverture, 326. 
but not to those falling into possession after the cover- 
ture, 327. 

unless specially included by the words of the cove- 
nant, 329. 

Contracts (Wife’s). See also Quasi Contracts; Debts {Wife's). 
Ante-nuptial, 117. 

the effect of the M. W. P. A. of 1870 on, 117, 208, 439. 
the effect of the M. W. P. A. of 1874 on, 117, 208, 440. 
the effect of the M. W. P. A. of 1882 on, 117, 208, 438, 
441. 

ante-nuptial debts of women married before 9th August, 
1870... 118. 

husband had to be sued during wife’s life, 118. 
wife was still answerable if husband was not sued during 
coverture, 118. 

how they affect her separate estate, 208. 

Post-nuptial, 119. 

a married woman’s powers of contract under the M. W. 
P. A. 1882 . . . 39(3—407. 

Husband's liahiliti;, 

luhere husband and wife are living together^ 
depends on the question of agency, 120, 122. 

unless the husband has failed to provide his wife 
with necessaries, 120, 127. 

presumption of law as to, before 1883 ... 121, 211, 404. 

after 1882. .. 121, 209, 404. 
made after 1882, what property they bind, 406. 
wife has no right gva wife to bind her husband, 122. ' 
except in tlio particular case of necessity, 122, 127. 
death of the husband revokes the wife’s authority, 122. 
necessaries, w’hat are, 122. 
legal expenses, 123. 
presumption of law, how rebutted, 123. 

by showing that the wife had no authority to pledge 
the husband’s credit, 123. 
that she was amply supplied with necessaries, 
124. 

that credit was given to the wife, 124. 
onm prohandi^ that husband is liable, 124, 405. 
husband’s liability for matters generally under the con- 
trol- of the wife, 124, 405. 
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Contracts (Wife’s) — continued . 

Husband's liability — continued, 
the same as if she were his housekeeper, 125. 
husband’s liability when wife carries on a business in 
his house, 120, 405. 

but not for matters having no connection with the 
business, 126, 127. 

necessity, husband answerable in cases of, 127. 
ratification of, by husband, 128. 
ratification, instances of, 128. 
where husband and luifc are living apartf 129. 
husband’s liability for, 58, 129. 

adequate provision for w'ife’s miiintenanco, she then has 
no authority to bind her husband even fur necessaries, 
129. 

E revision must be regularly paid, 132. 

urden of proof as to husband’s liability, 130, 133. 
where wife is capable of supporting hersol^, 130. 
adequate provision, what it is, 131. 
where husband jironiises to pay wife’s debts, 131. 
notice to tradesmen, 131, 133. 
husband a lunatic, 131. • 

savings from allowance, 132. 

inadequate provision for wdfe’s maintenance, husband 
answerable for necessaries unless separation is caused 
by fault of tho wife, 132. 
separation caused by conduct of husband, 133. 
whore wife is turned out of doors, 134. 

^violence on the part of tho husband, 134. 
soiling off of tho furniture, 134. 
where wife is justified in leaving husband, 135. 
protection order will bar an action against tho husband 
, for necessaries supplied to wife, 1 35. 
separation caused by conduct of wife, 135. 
husband not liable for necessaries, 135, 136. 
where wife offers to return, 136. 
adultery of wife bars tho husband’s liability, 137. 

exception, 137. • 

but not before he know of it, 137. 
condonation of tho adultery, what it is, 137. 
husband must prove the adultery, 137. 
necessi-ries, what are, 138. 
legal expenses, 138. 
funeral expenses, 139. 

after 1882, binding her«eparate estate bind all separate 
estate that she afterwards acquires, 209, 409. 
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CoNTBACTS (Wife’s) — continued, 

Wife^B liability y 

Deforo 1883 bound only the property of which she was 
able to dispose of at the time of entering into the con- 
tract, 209. 

where intention to bind the separate estate has been 
implied, 212. 
not implied, 213. 

made by married women living apart from their hus- 
bands bind their separate estate, 213. 
how far do the wife’s, affect the corpus of her separate 
property when she has but a limited interest, 214. 
the restraint on anticipation limits the liability of the 
wife’s separate estate for her, 229. 

Wife's capacity to makcy 

what married women may contract as if they were un- 
married, 398. 

the M. W. P. A, 1870, did not confer upon married 
women a general capacity of making, 398. 
the M. W. P. A. 1882, has done 80^^396, 399. 
the wife is still preserved from personal liability, 399. 
she may contract with her husband, 399. 
what the word “ contract” includes, 399, 463. 

Contract (between Husband and Wife), 

separate estate created by, either before or during cover- 
ture, 189. 

a wife could (before 1870) sue her husband upon a, made 
with reference to her separate estate, 436. 

Contributory, 

a married woman’s liability as a, in a joint stock com- 
pany, 425, 438, 445. 

husband’s liability as a, in respect of wife’s shares, 425, 
445. 

CorYHOLDS, 

husband’s interest in wife’s, 86, 384, 390. 
how affected by the M. W. P. A. 1870, . 416, 468. 

1882 . . 391. 

curtesy of, 90. 
dower of, 173. 

are not within the Dower Act, 174. 
a woman on her marriage might have surrendered her 
in order to reserve a pow ar of appointment oyer them 
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Copyholds — continued. 

a married woman may exercise a power of appointment 
over, 260. 

vested in a married woman as a bare trustee may bo 
conveyed or surrendered as if sbo were a feme soZe, 266. 
whore a husband could convoy to his wife, 430. 

Costs, 

in a dower suit, 162. 

wife’s separate estate is liable for, ordered to be paid by 
her, 219, 404. 

where there is a restraint on anticipation, 232, 404. 
costs in a successful suit, 236. 
of trustee wlio pays a fund into court, so as to allow the 
wife to claim her equity to a settlement, 248. 
of preparing marriage settlements, 362. 
of rectification of marriage sottlomonts, 372. 
where a married w'oman sues and is sued under the 
M. W. r. A. 1882 . . 396, 402, 403, 438. 
of action on account of wife’s post-nuptial torts, 401. 
of litigation between husband and wife, 404. 
where husband and wife sue or defend jointly, 404. 
of suits for wife’s anto-nuj)tial liabilities, 447. 

Covenants. See Marrimje Bciilemcni. 

Coverture. See Disabilities of Coverture, 

Cr]^it, where wife may pledge her husband’s, 120, 122 — 125, 

Creditors, 

separation deeds not foimded on valuable consideration 
are void as against, 55. 

of husband cannot touch property of wife having a pro- 
tection order, 77. 

purchase from husband by wife will hold good against 
his, 190. 

settlements made for a valuable consideration £y:o in the 
absence of fraud good against, 293. 
a voluntary settlement made in fraud of, is void as 
against them, 307. 

what,#can set aside a marriage settlement, 309. 
where husband’s property is settled on himself until his 
bankruptcy, 338. 

wife’s investments of h^band’s money in fraud of, 429. 

life insurances in fraud of, 431. 

women’s marriage settlements in fi«iud of, 454^ 
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C’kimes, 

committed by husband and wife against each other 
specting tho person, 46. 
property, 4G. 

alterations affecting, by M. W. P. Acts of 1870 i 
1882 ... 46, 434, 448. 

committed by wife in presence of her husband, 47. 
presumption of law that mfe is acting under coercion, 
this presumption may bo rebutted, 48. 
does not apply in certain cases, 48. 
committed oy wife in the absence of her husband, 48, 
wife may in certain cases bo joined in an indictmi 
with her husband, 48. 

husband and wife cannot bo guilty of a conspiracy, 41 
as a rule they cannot give evidence against each other, 
wife not accessory after the fact by receiving and assii 
ing her husband after he has committed a crime, 48 

( 'illMlXAL PllOCEEDINGS, 

for the protection of the wife’s separate estate, 23o, 45 
when wnfe is liable to, at instance of husband, 448. 

(ilUELTY, 

a j ustifiablo cause for separation of husband and wife, 6 
what amounts to, 64. 

if wife is turned out of doors, husband is bound . 
maintain her, 133. 

what amounts to a turning of tho wife out of doors, 1 3‘ 
135. 

what amount has boon settled on wife out of her ow 
chosos in action w’hen tho husband has shown, toward 
her, 253, 254. 

('URTE8Y, 

what an estate by the, is, 87. 

no, of a joint tenancy, 87. 

essential conditions of an estate by tho, 87. 

marriage, 88. 
seisin of the wife, 88. 

what has been held to be a sufficient seisin on the par1 
of the wife, 88. 
birth of issue, 89. 
during life of mother, 89. 

and capable of inheriting, 89. 
what is evidence of a chdd being bom aUve, 89. 
property subject to, 89. 

ire^dlas of inh^tance, corporeal or incorporeal, 89. 
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Curtesy — continued, 

no, of an estate pur autre vtV, 90. 
os to copyholds, 90. 

gavelkind lands, 90. 
separate estate, 90. 

property under the M. W. P. A, 1882... 91, 
411. 

lights and liabilities of a tenant by the, 91. 
effect of the birth of issue on the husband’s powers of 
alienation, 91. 
bankruptc)^ 91. 

leases under the Settled hlstatos Act, 1877 . . .92. 

under the Settled Land Act, 1882 . . . 92. 
rights to, defeated, 92, 230. 
the effects of divorce on, 93. 
not barred by hushand’H adultery, 94. 
barred by alienation of wife’s se]>arato estate, 200. 
husband’s right to, not taken away by the M. W. P. A. 
1882. . .411. 

CrsTOUY OF CriiLliJiKN. See Children. 


Lamages, 

w^heu a mamed woman sues and is sued under the 
M. W. P. A. 1882 . . . 39G, 402, 403, 438. 
for wife’s post-nuptial torts, 401. 

Dbath (Husuand’s), 

caused by neglect, default, or any wrongful act, 42. 
who becomes the guai’dian of children on, 45. 
how it affects the wife, 79. 

• how it affect wife’s freeholds, 80. 
wife’s choscs in action, 100. 

revokes wife’s authority to bind him by her contracts, 

122 . 

how it affects dower, 152, 154. 

wife liable on, for torts committed by her (JUring tlie 
cove^uro, 401. 

Death (Wife’s), 

caused by neglect, default, or any wrongful act, 39. 
how it affects the husband, 79. 

her freeholds, 80. * 

choses in actifjn, 106. 
reversions, 114. « * 
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Death (Wife’s) — continued. 

determines the husband’s liability for her torts, 145, 401. 
devolution of wife’s property on her djung intestate not 
affected by the M. W. P. A. 1882 ... 410. 

Debts (Husband’s"), 
bar dower, 168. 

paraphernalia, 238. 

as affecting voluntary settlements, 307. 

Debts (Wiiti’s). iSoe also Contracts. 
as affecting her separate estate, 207. 
as barring her equity to a settlement, 251. 
as affecting voluntary' settlements, 307, 454. 
tbo execution of a general power by will by a married 
woman, 413. 

wife’s ante-nuptial debts, under the M. W. P. A. 1882. .438. 

before 1870 . . . 439. 
between 1870 and 1874 .. . 440. 

1871 and 1883 . . , 440. 
bow far the husband is bable 
for (A(tt of 1882), 441. 
suits for wife’s ante-nuptial liabilities, 445. 

Deed. See Sej)araiion Deeds. 

Deposits, 

in savings banks, &c., 418. 

in joint names of marrted women and others, 426. 
wife’s fraudulent investments with husband’s money, 428. 

ft 

Deseiitxon, 

what amounts to, 63, 255. 

wife deserted can get a protection order, 77, 38G. 

her subsequently- acquired i)roj)erty is separate 
estate, 197, 386. 

wife’s equity to a settlement when husband has deserted 
bis wife, 254. 

property of the wife taken by husband when deserting 
bet, 435. 

Deyastavits (Wife’s), 
ante-nuptial, 146. 

before the M. W. P. A. 1874 . . . 146. 
the husband was bable fo]', 146. 
but only duiing the coverture, 146. 
except as to what w'as then received, 146. 
bow affected by M. W. P. Acts, 1874 and 1882, 
*146, 441, C52. 
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Devastavits (WiI'K's) — covti u iteth 
post-nuptial, 140. 

before the M. W. 1\ A. 1882 . . . 14G. 

tbo husband was liable, 14G. 

how affected by M. W. P. A. 1882 . . . 147, 463. 

DIS.U3ILITIES OF CoVERTURE, 

by the common law almost all the wife’s rights and lia- 
bilities wore taken away, 49. 
the husband had absolute power over her personal pro- 
perty, 49. 

and over the rents of her realty, 49. 
also over her earnings, 49. 
her powers of making a will were very limited, 49. 
the husband was liable for her debts ooforo marriage, if 
the debt was recovered during coverture, 49. 
the wife could not make a valid contract, 49. 

nor was she liable for her torts, 60. 
her present rights and liabilities, 60. 
married women no longer in the list of persons under 
disability na regards the Statute of Limitations, 403. 

Discretion of the Court, how to bo cAorciscd in divorce 
suits, 72. 

Disposition, 

wife can dispose of her separate estate, 197. 
limitations to her power, 206. 

wife’s power of, under the M. W. P. A. 1882 . , . 393, 409, 
414. 

DiVorce, 

husband suing for a, may claim damages from tho per- 
son who has committed adultery with his mfo, 40. 

. grounds for a, 68. 

when a petition for, may not bo granted, 68. 
incestuous adultery, what is, 69. 
bigamy with adultery, 69. 
adultery coupled with cruelty, 69. 
cruelty, what amounts to, 64. 
desertion, what amounts to, 63. 
connivB.nce on the part of the petitioner, 69. 
condonation of the offence, 70. 
coUiision between tho parties, 71. 
delay in applying for a, 72. 
provocation pleaded as a defence, 72. 
when the court may i^orcise discretion, 72 
lunacy of petitioner or respondent, no bar to a petition 
for, 72. • • 

effects of a, 73. 
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DivoBCE — continued* 

when the parties may marry again, 73, 
time limited for an appeal, 73. 

after, a man is no longer liable for contracts, Scc.y of 1 
. wife, 73, 458, 

evidence of the parties interested, 74. 

validity of a, determined by law of the domicile, 74. 

the effect of a, on the children of the maniage, 75. 

how’ it affects curtesy, 93. 

a wife loses her dower by a, 93, 166. 

its effect on the wife’s choses in action unreduced ir 

possession, 108. 
in reversion, 115. 

costs of a vdfo’s suit for a, may bo a necessary for whi 
the husband is liable, 123, 139. 
terminates husband’s liability for wife’s torts, 145, 40 
rectification of iiiarriago settlements after, 372. 

the court may exercise its power, although the 
are n<j children, 373. 

where the wife is the offending pg^rty, 374. 
where the husband is the offending party, 376. 
a wife after a', from her husband cannot sue him for 
assault committed during coverture, 436. 

DoMicir.E, 

breach of promise to marry committed abroad, 12. 
contract to marry made abroad, breach thereof committ 
in England, 12. 

essentials of the marriage contract depend on the I 
domicilii, 33. * 

validity of divorce determined by matrimonial, 74. 
of w’oman deserted by her husband, 75. 
where marriage settlements are construed according 
English law, 361. 

husband’s liability for wife's ante-nuptial debts detc 
mined by the law of his, 444. 


TM, 4. 

Dos, 2. 

Dower, 

what it is, 148. 

formerly five kinds, 148. 

at common law, definition, 148, 150. 

right to, formerly indefeasibD, 149. 

effect of Dower Act, 149, 

seisin ki law was ^oufficient, 1 50. 

equitable estates were formerly not subject to, 161. 
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Dower — coiiiinued. 

Fearne’s Uses to bar, 151. 
of women married after 1833 . . . 152. 
definition of, under tbe Dower Act, 152. 
requisites of, 152. 

seisin of husband no longer necessary, 152. 
legal marriage, 152. 

issue that might bo born must be capable of inheriting, 
152. 

birth of issue not actually necessary, 152. 

no bounds to possibility of issue, 153. 

death of husband, 154. 

where death cannot be proved, 154. 

property subject to, 154. 

as to realty belonging to a partnership, 154. 

a personal annuity given to a man and his heirs, 155, 
chattels real, 155. 
quality of the estate, 155. 
examples, 155. 

joint estates not subject to, 157. 
rights of dowKfss, 1 58. 

(quarantine, what it is, 158. • 

timber, 158. 

land taken by a railway company, 158. 
emblements, 158. 
arrears, 158. 

third of all the several kinds of land, 151). 
recompense in lieu of, 155). 
assignment by metes and bounds, 159. 

•mines, 159. 
leases by dowress, 160. 
excessive assignment, how rectified, ICO. 
procedure to enforce, 161. 

* costs of action, 1(>2. 

baning of, before the Dower Act, 162. 
after, 163. 

by trusts terms, 164. 

uses to bar, 151. • 

legal jointure, 164. 

3K)qui.sites of, 164. 
e(putablo jointure, 165. 

^ divorce, 166. 
adultery of wife, 166. 
not by judicial separation, 166. 
by laches of widov^ 166. 

Statute of Limitations, 166. 
waiver by widow, 167. • ^ 
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Dower — continued, 

barring of — continued, 

, by husband’s alienation inter vivos or by will, 167. 

debts, &c. of husband, 168. 
declaration in a deed, 169. 

in the husband’s will, 169. 
devise of real estate to wife, 170. 
bequest of personalty, 171. 

agi'Goment of husband not to bar will bo enforced, 171. 
is subject to conditions declared by the will of the hus- 
band, 172. 

legacies in bar of, have priority over other legacies, 172. 

exceptions thereto, 172. 
by custom, freebench, 173. 
gavelkind, 173. 
borough-English, 173. 
copyholds, 173. 

rights and liabilities of freebench, 174. 

barring of freebench, 174. 

copyholds not within the Dower Act, 174. 

Duress, consent pf party to marriage obtained by, 35. 


Earnings of Wife, 

under the M. W. P. A. 1870.. .108, 415, 465. 
under the M. W. P. A. 1882... 409, 414. 

Election, 

as affecting curtesy, 92, 93. 

dower, 164, 165, 167. 

whore the benefits covenanted in a marriage settlemcn 
are not given in identically the same way as promisee' 
337. 

Emblements, 

tenant by the curtesy is entitled to, 91. 
a dowress i.s entitled to, 158. 
of jgint tenants’ estate, 281. 

Entireties, 

no equity to a settlement out of a fund held by husbai 
and wife as tenants by, 247. 
tenancies by, abolished by M, W. P. A. 1882 . 277, 

‘‘Entitled,” 

where in a marriage settlement “ entitled” meant “c 
titled to payment,” 349. 

wher« it meant entitled in possession,” 351, 416, 41 
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Equitable Assets, 

eqtiitablo separate estate is, 234, 463. 
earnings of a married woman under the M.W. A. 1870, 
are, 415. 

Equitable Powers. See Powers. 

Equitable Separate Estate, 

has existed for more than two centuries, 177. 
its defects, 385. 

its importance not materially decreased by M. W. P. Acts, 
177. 

creation, 178, 
definition, 178. 

only exists during coverture, 178. 

depends upon the doctrine of trusts and upon having 
trustees, 178, 380. 

if no trustees are appointed, husband will be considered 
the trustee, 179. 

under the M. W. P. A. 1882, no trustees retiuirod for 
separate property, 389. 

husband giving property to his wife may make himself 
the trustee, 179. * 

desirable that trustees should bo appointed, 179, 185. 
especially where the words creating separate estate 
are ambiguous, 179. 

the separate use will exclude the law of community, 189. 
duration, 180. 

gift to a feine sole for her separate use may exclude the 
^ marital rights of any husband, 180. 

to a married woman for her separate use, may or 
may not exclude the marital rights of any futur(3 
husband, 181. 
extent, 181. 
how created, 182. 

expressly, by appropriate words, 182. 
technical words not required, 182. 
words sufficient per ae, 182. 
ambiguous expresvsions, how construed, 183. • 

the nature of the instrument may show that separate 
estate? was intended, 184. 

the context in instrument may show that separate estate 
wa* intended, 185. 

the surrounding circumstances may show that separate 
estate was intended, 187. 

otherwise, the marital eights of the husband will not bo 
interfered with, 189. 

separate use,” 182. • * 
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Equitable Separate Estate — continued. 

“solo use/' 184, 188. 

“ sole use ” as applied to a marriage settlement, 185, 18 
“sole use,” and trustees appointed, 185, 186. 

“own use and benefit,” 186, 187, 188. 

“ own use, independent of her husband,” 182. 

later decisions more in favour of married women, 183. 

created bv contract with husband, 189. 

before or during coverture, 189. 
produce or increase of separate estate is separate estai 
190. 

purchases of wife from husband, 190. 
separate trading of wife, with consent of husband, 191 
created impliedly from the acts or conduct of a part 
192. 

gifts from husband to wife when given absolutely a 
separate estate, 193. 

but not if given for personal adornment, 193. 

gifts containing w'ords equivalent to a declar 
tion of trust, 193. 
no technical words required, 193. 
evidence is required to show that a gift w 
intended, 194. 

investments of savings from moneys supplied for hous 
hold purposes belong to the husband, 194. 
gifts from strangers are separate estate, though not 
declared when given, 195. 
created by operation of law% 196. 

savings from separate property are separate property, U 
arrears of separate property are separate property, 196 
furniture bought out of separate property, 196. 
savings out of “maintenance” are separate estate, 19^ 
property acquired during desertion, 197. 
disposition of separate estate, 197. 
a married woman can alienate her separate estate as 
she were a. feme svhj 198, 270, 274. 
acknowledgment under the Fines and Recoveries Abo 
tion Act not required except to pass the legal fee, 2( 
a married woman may grant leases of her separate esta 
200 . 

may, by alienating her separate estate, deprive 1 
husband of his curtesy, 200. ? 

as to contingent interests, 200. 

trustees being appointed do not interfere with the w*if 
power of disposition, 202. ' 
exception, 202. 
gifts to husband, ’202. 
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Equitable Separate Estatk: — continued. 

onus of proving that tho corpus has boon transforrod to 
husband, 202. 

receipt of income by tho husband, 203. 

by authority or consent of wife, 203. 
husband’s liability to account for tho receipts, 204. 
as to aiTears of income received by him, 20o. 
limitation to wife’s power of disposition, 20(5. 
liability of the wife s separate estatCy 
for her debts, (Src., 207. 

ante-nuptial contracts and torts, 208. 
wife’s personal liabilit}" suspended during coverture, 208. 
since 1870, wife may bo sued alone for ante -nuptial 
debts, 208. 

husband, since July, 1874, is also liable if ho has received 
any property of his wdfo’s, 208. 
post-nuptial contracts, 200. 

what property bound by such contracts made after 1882... 
209. 

what property bound by such contracts made before 
1883.. .200. • 

where tho married woman docs not contract wdth express 
reference to her separate estate, 211. 
onus prohandiy 209, 211. 
where tho intention has been implied, 212. 
whore tho intention has not been implied, 21 G. 
extent of liability as to the corpus of the iirojicrty, 214. 
post-nuptial torts, 21(5. 

separate property liable for .su(^h committed after 1882... 
• 216. 

as to torts committed before 1883. ..210. 

separate i)roporty liable f(jr fraud relating thereto, 
217. 

but not for general torts, 217. 
quasi contracts entered into before 1883... 2 18, 
after 1882... 218. 
costs, 219, 

bankrupt, when a married woman can become,. 2 19. 
a married woman is not personally liable upon her 
contuRcts, 220. 

restraint upon anticipation or alknaiiony 220. 
why hitroduced, 220. 
its effects, 221. 

exists only during coverture, 222. 
absolute gifts before 1^83.. .223. 

of a fund producing income, 223. 
of a fund not producing inconto, 224. 


E. 


K K 
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Equitable Separate EsTATE-^contmued. 
restraint upon anticipatidn or alienation — continued, 
absolute gifts after 1882. . . 225. 

of a fund producing income, 225. 
of a fund not producing income, 226. 
perpetuities, wbere tbe restraint transgresses tbe rule 
against, 226. 

creation of the restraint on alienation, 227. 
no particular form of w()rds necessary, 227. 
expressions that have boon considered sufficient, 227. 
not sufficient, 228. 

how the restraint on anticipation affects the married 
woman’s contracts and torts, 220. 
the curtesy of the husband can still be barred, 230. 
where the restraint may bo set aside (Conveyancing Act, 
1881, 8. 39), 231. 

(M. W. P. A. 1870, s. 12), 232. 
the effect of the restraint on powers under the Settled 
Estates Act, 1877 . . .233. 

Settled Land Act, 1882. . . 233. 
whore there has been a divorce or judicial separation, 234. 
devolution of separate estate, if undisposed of by wife, 
234. 

a married woman may make a will of her separate pro- 
perty, 234. 

remedies in respect of separate estate, 235. 
costs, 236. 

a married woman may exercise a power of leasing over 
lands settled to her separate use, 261. 
effect of marriage settlements made by infants upon, 
302. 

as to election, when there is a restraint on alienation, 303. 
when a covenant by husband and wife to settle the after- 
acquired property of the wife includes property given 
to nor separate use, 323. 

a wife could (before 1870) sue her husband upon a con- 
tract made with reference to her separate estate, 436. 

Equity to a Settlement (Wife’s), 
when it arises, 243. 

will gradually become obsolete, 243, 411. 
definition, 243. 

can be asserted against the husband’s trustee in bank- 
ruptcy, 244. 

assignees for valuable consideration, 244. 
volunteers claiming through the husband, 244. 
i, as to- \ life interest, 244. 



IKDBX. 


499 


Equity to a Settlement Wife's) — co/ifmued. 

. property affected, 245. 

where tne property’, although in its nature legal, becomes 
the subject of a suit in equity, 245. 
all unsettled property, 246. 

which the husband takes in light of the wife, 24 G. 
not what the wife takes in her own right, 246. 
tenancy by entireties, 247. 
joint estate, 247. 

arises when the pro])orty is to bo paid to the husband or 
his assignees, <S:c., 247. 

if it has been already i)aid to the husband, &c., no oquitj" 
arises, 247, 250. 
reversionary interests, 247. 

a trustee is justitiod in paying the money into court, 24N. 
how the equity is asscrtou, 248. 

as plaintiff or defendant, 248. 
when the children can assort the right, 240. 
effect of wife’s misconduct on, 249. 
how the equity may bo defeated, 250. 

by a transfer of the fund to the husband or liis 
assignee, 247, 250. . 

by an adequate settlement made on wife, 250. 
by agreement with the wife, 251. 
by wife’s fraud, 251. 
by wife’s debts, 251. 
waiver of equity by wife, 251. 

when she may v/aive her right, 251. 
when waiver is not allowed, 252. 

• waiver may be withdrawn, 252. 
mode of obtaining payment, 252. 
amount to bo settled, 253. 

generally a moiety^ of the fund, 253. 
sometimes the whole of the fund, 253. 
other amounts, 256. 
form of settlement, 256. 

a tenancy by the curtesy of the equitable estate of the 
wife is not subject to ner, 91. 

• 

Evidence, 

in breach of promise cases, 16. 
in divorce suits, 74. 

for obtaining payment of an equity to a settlement, 253. 
for rectifying marriage settlements on the ground of 
mutual mistake, 367. 

of husband and wife against each^ther, 437.^ 

kk2 
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Executors or Administrators, 
definition of an “ executor,’^ 462. 

administrator,’’ 462. 

husband entitled under a limitation to wife’s, 355, 356. 
wife’s “personal representatives” means, 355. 
who entitled under a limitation to husband’s, 356. 
husband still entitled to bo his wife’s administrator, 462. 

Executory Trusts, 

in ante-nuptial articles, 341. 
in post-nuptial articles, 343. 

Executrix. See also (^hoses in Autre Droit. 
wife separated from her husband, 67. 
wife having a protection order, 67. 
a married woman who is an, may make a will of per- 
sonalty, 271, 275. 

wife may now become an, without her husband’s con- 
currence, 399. 

married woman as an, under the M. W. P. A. 1882 . . 452. 
W'hero the wife is, and dies intestate, 463. 


False Pepresentation, husband is not answerable for his 
wife's, 143. 

Fines and Kecoveuies Abolition Act, a married woman’s 
acknowledgment under, 82, 111, 114, 264, 394. 

Foreign Countries, marriages in, 32. 

Form oe Settlement wEen wife claims her equity, 256. 

Fraud, 

in<lucing a person to promise to marry another, 15. 
marrying under an erroneous name, 29. 
marriage taking place by means of, 35. 
n separation deed procured by, is void, 60. 
w^hepo husband is answerable for wife’s, 143. 

■wife’s separate estate liable for, relating to her separate 
estate, 141, 217. 

as affecting a wife’s equity to a settlement, 251. 
may make an ante-nuptial agreement valid though by 
parol only, 292. 

as affecting settlements founded on valuable considera- 
tion, 293. ^ 

as affecting settlements made on infants’ marriages, 304. 
as affezrting volux-tary settlements, 307. 
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Fraud — con ti n ued, 

settlomont in, of marital riglits, 379. 
wife’s fraudulent investments with money of husband, 
428. 

wife’s investments in, of husband's creditors, 429. 
life assurances in, of creditors, 432. 
settlements by wdves in, of creditors, 454. 

Fbeebencii, 

dower by custom, 173. 
gavelkind, 173. 
borough English, 173, 
copyholds, 173. 

rights and liabilities as to, 174. 
barring of, 174. 

Freeholds. Sec JkaJ Pn^pertij. 

Funeral, AVife's, the husband is answ'erablo for expenses 
of, 123, 139. 


Gavelkind, 

husband’s interest in wife’s, 87. 
curtesy of, 90. 
dower of, 173. 

a married woman could make a w’ill of, 2G8. 

(rlETS, 

from husband to wife for her separate use, 179, 192, 430. 

after 1882.. 392. 

from strangers become wife’s separate property, 195. 

• to husband from wife of her separate estate, 202. 

the intention of making the gift may bo either 
expressed or implied, 202. 
may bo inferred from the wife’s conduct, 203. 
when husband receives the income of the separate estate, 
203. 

GrandcuiiSdren. See Children, 

Guardians, 

who are, 30, 45. 

consent to marriage of minors, 30, 
marriage not invaudatj|d by the want of such consent, 30. 
when insane, or beyond seas, or refuse to consent, 31. 
at death of father, who are, 45. # % 
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Heibs, husband not entitled under a limitation to rigl 
*wife, 356. 

Housing, a married woman’s j)ower of> property unde. 
M. W. P. A. 1882 . . 390. 


Idiot, 

marriage of an, 35. 

when husband is an, his concun'ence in the alienatio 
his wife’s freeholds may bo dispensed with, 85. 

Illegal Piiovisioxs, in separation deeds, 56. 

Illegitimate Ciiildren, 

a man marrying a woman having, is bound to supi 
them, 44, 460. 

when his liability ceases, 44, 460. 
a woman mari’jdng a man having, is not bound to si 
port them, 460. 

Ill-Health of person who has promised to marrj^ 14. 
Impotency, 

a marriage is voidable on the ground of the, of eit] 
party, 36. 

but is valid until annulled, 36. 
is a justifiable cause for a separation between husba. 
and wife, 53. 

Imprisonment of Wife, 

husband may recover damages for, 39. 
as to, by her husband, 41. 

wife refusing to support her husband out of her separ^i 
estate, 458. 

Inadequate Provision, 

where wife living apart from her husband has an, f< 
her maintenance, 132. 

she can pledge her husband’s credit if separation 
through no fault of hers, 132. 

Income, 

receipt of, of wife’s separate estate by husband, 203. 
his liability to account for it, 204. 
as to arrears of, 205. 

iNCORPORiAL Hereditaments, as to seisin of, 89. 
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Inpancy. See also Children ; Ward of Court, 
promise to marry, 9. 
action for a breach thereof, 9. 

a legal jointure on an infant bars her of dower, 164. 
but not an equitable jointm-e unless it is as certain 
a provision as her dower, 165. 
an infant cannot consent to waive her equity to a settle- 
ment, 252. 

as to the exercise of a power of appointment, 261. 
as to making settlements on marriage, 300. 
the court cannot compel minors to execute a marriage 
settlement, 300. * 

as to the binding force of scttlcnionta made by infants, 
300. 

neither parents nor guardians can bind the i>eal estate of 
their infant wards settlement made on marriage, 

302. 

nor can the Court of Chancery, 302. 
election as to a marriage settlement executed by an 
infant, 303. 

but us to sepurato property with a restraint on alienation, 

303. 

a covenant in a marriage settlement by an infant is 
voidable, not void, 303, 323. 
a marriage settlement is a “ necessary,” 362. 

In Forma Paui^eris, married woman can now sue, without 
special leave, 403. 

Injunction, now granted against a married woman, 403. 

• granted against husband for iirotoction of wife’s separato 
property, 236. 

queere^ whether granted to prevent husband restraining 
his wife from executing a power, 262. 

Injuries to wife, 39, 

Insurance. See Life Asaurame, 

Investments, 

by trustees, 359. 

wife’s fraudulent, with money of her husband, 428. 
of aesftrance money payable under life assurances, 432. 

Issue, 

biriti of, as affecting curtesy, 88, 89, 91. 

not required for dower, 152. 
the possibility of, is sufficient, 153. 


Jactitation of Marbiaoe, 38. 


% 
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Jews, marriages of, 28, 31. 

Joint Estate. See Joint Tenancy. 
no curtesy out of a, 87. 
no dower out of a, 157. 
if severed the widow is entitled, 157. 
if not severed the widow of the survivor is entitled, 157. 
no equity to a settlement out of, of husband and wife, 247. 

Joint Names, 

investments in, of married woman and others, 426. 
stock standing in, of married woman and others, 427. 
presumption as to ■fife’s interest, 42.S. 

Joint Ownership. See Joint Tenancy ; Tenancy in ('Common ; 
Tenancy hy Entireties ; Quasi Partnership. 

Joint Stock Company, wife a contributor}^ in, 438. 

Joint Tenancy, 

between husband and wife, where title accrues before 

1883.. . 280. 

between husband and wife, whore title accrues after 

1882.. . 280, 389. • 

husband might sever without consent of wdfe, 280. 
during coverture lie was entitled to income thereof, 280. 
when a, arises, 280, 281. 

after 1882 a gift to husband and wife creates a, 280, 389. 
which will have all the usual incidents of a, 280. 
realty, 280, 281. 
chattels real, 282. 
personalty, 280, 282, 389. 

property given to husband and wife as joint tenants docs 
not fall within a covenant settling wnfo’s properiy, 325. 
an assignment (J a share of joint estate to trustees of 
marriage settlement is a severance of a, 361 . 

JOINTIHIE, 

legal, in bar of dower, 164. 
requisites of, 164. 

where wife can elect between a, and her dower, 164. 
(equitable, in bar of dower, 165. 
as to election, 165. 

Judgment, 

against husband and wife, effect of, 401, 445. 

Ord. XIV. rule 1 . . . 403. 

J udicial Separation, 

husband when suing for a, may claim damages from per- 
son who has committed admteiy with his wife, 40. 
takes the place of divorce d mensd et ihoroy 63. 
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J UDiciAL Separation — continued, 

an order of a mapristrato for husband and wife to live 
apart will have the effect of a docreo for, 03. 
on what grounds a, is obtainable, 03. 
what amounts to desei’tion, 03. 

cruelty, 04. 
effects of a, 05, 380. 
alimony, 00. 

property of a wife j iidiciallv separated from her husband, 
00, 380. 

contracts of a judicially separated from her hus- 
band, 07, 308. 

torts of a wife judicially K(‘parated fi'om her husband, 
07, 400. 

her liability to sue and bo sued, 07. 
when wife may obtain a divorce after, 00. 
it^ efTe(;t on wife’s clioses in action unreduced into pos- 
session, 108. 

its effect on wife’s chos('s in nworsion, 115. 
costs of wife’s suit for a, may bo a iHHX‘SHary for whi(‘b 
the husbamf may bo answerable, 123. 
does not bar wife’s right to dower, 100. 
wife’s pi’oporty ac(iuired after, is separate estate, 107. 
a woman judicially separated froiri her husband may 
' join with him in exercising a joint power, 202. 
may make a will of realty, 208, 270, 305. 

personalty, 275, 305. 
may bo made a bankrupt, 408. 

JjAJiceny, none between husband and wife while living 
together, 47, 430, 435, 448. 

Leaseholds. 8ee Chattch JUaJ. 

Leases, 

* husband cannot Ic^aso bis w’ife’s freeholds, 83. 

except in accordance w’ith the Hottlcd Estates Act, 
1877 ... 84. 

by wife must bo acknowledged in accordaiico with thc'- 
Einos and Itecoverios Abolition Act, 82. 
thohusbandlnust concur in grantingtho lease, 82. 
« when the concurrence may bo dispensed wdth, 85. 
by husband of a female copyholder, 87. 
a tenant by the curtesy can make, 91, 02. 
a hu^and may sub-lease his wife’s leaseholds, 95, 98. 
dowTess can make, 160. 
wife may make, of her^separato estate, 200. 

Legacies. See also Chores in Action ^ Wift^s, 

in bar of dower, 172. • ' 
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Legal Assets, wlien separate property is, 235, 463. 

Legal Expenses, 

may be nocossaries, 123, 139. 

where a raarriod woman sues and is sued under the 
M. W. r. A. 1882 . . . 396, 402, 403. 

LE(iAL PnocEEDiNfJS, whcro a married woman sues and is 
.sued under the M. W. P. A. 1882 . . . 396, 402, 403. 

Legal Pepresentatives, means the next of kin, 353. 


LlABiiJTV. See also Personal Ricjlits and Liabilities resulting 
from Marriage^ Dchts^ ContraciSy Torts, 
wife’s separate estate not primarily liable as between 
herself and her husband for post-nuptial torts, 
401. 

but is for her ante-nuptial torts, 447. 

riT 1 Tc* d r\ ^ M 4 ^ 


to what extent the husband is liable (]M. W. P. A. of 
1882), 441. 

suits for wile’s ante-nuptial liabilities, 445. 
of wife for husband’s inaiutenanco, 456. 


ot iiusDana lor wile s snares m companies, -iiro, *iao. 
■wife’s anto-nuiitial debts and liabilities since 1882 . . .438 
between 1870 and 1883 . . . “139. 


Lirel, husband answerable for, by his wdfe, 143. 
Lioexce to Maury, 28, 29. 


Life Assitrance, 

('ovonant in a marria<>e settlement to insure life, 330. 
hoiiu.so8 follow the policy, and are not assets for credi- 
toi's 340 

under M. AV. P. A. of 1870 . . . 398, 469. 

of 1882. . .431. 

Leviitations, Statute of, 

now applies to married women as if they wnre unmarried, 
403; 441. 

widow’s right to dower bannd by, 166. 

Lo.vns 01’ Money, 

to wife by a .stranger, 129, 138. 

not per se nocessaric.s, 138. 
by wife to husband, 202. 

for the purposes of his trade, 411. 

London, Customs of, 

permitted a married woman to make a will of realty, 268. 
the wife of a freeman trading separately was bound by 
her contracts, 397. 

where a mariiedcwoman could he made a bankrupt, 408. 
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Lunatic, 

marnage of a, t‘55. 

Avhon valid, dd. 
divorce of a, 72. 

when husband is a, his concurronco in the alienation of 
his wife’s freeholds may bo dispensed with, 85. 
when husband is a, his wife may not pledge his credit if 
she has an adequate allowance, 131. 
but she may if she has no adequate allowance, 213. 
savings out of amount allowed for wife’s mainte- 
nance are .separate estate, 197. 
where wife is a, her husband has boon allowed part of 
her separate estate for extra expenses, 204. 


Maintenance, 

of husband, 43. 
of wife, 43. 
of children, 4^^, .35<S. 

trust for, in a marriage settlement, 35H. 
w ife’s liability to parish for, of her husband, 453. 
of her children and grandchildren, 459. 

Malins’ Act, 111, 114, 2G4, 394, 395. 

Manors, dower of, 154. 

Manu.s, wife’s position under, 2. 

Marital Eights, 

settlements in fraud of, 379. 

^ how such settlements are affected by M. W. P. A. of 
1882 . . . 379, 392, 411. 

Marriage. See. also Ilestraint of Marriaye, 
meaning of the terra, 1, 27. 

under the Eomans, 2. , 

in feudal times, 2. 
requisites for a valid, 27. 

formal requisites regulated by the lex loci celebrationis ^ 27. 

in thp parish church, 28. 

publication of banns, 28. 

by common hoenoe, 28. 

certificate of superintqjident registrar, 28. 

by special licence, 28. 

time of celebration, 28. • ^ 
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Marriage — mntimied. 

witnesBOB to the ceremony, 28. 
bridegroom cannot perform the ceremony, 29. 
at a duly licensed place of worship or at the superint< 
dent registrar’s office, 29. 
certificate of supoiintcndont registrar, 29. 
licence of supormtendent registrar, 29. 
witnesses to the ceremony, 29. 
time of celebration, 29. 
fraudulent alteration of names, 29. 

difference between banns and licence, 29, 30. 
consent of guardians to minors’ (excepting widowers ai 
widows), 30. 

not invabdatod by the want of such consent, 30. 
property accruing to offending party settled for benefit 
innocent party, 30. 

W’’ho arc guardians, 30. 

where the guardian is campus mentis^ or bo 3 ’'or 

seas, 31. 

W'heve he unroasonablj" withholds his consent, 31. 
(Quakers, 31. * 

Jews, 31. 

3 03 ’ al, 31. 
colonial, 32. 

in foreign countries, 32. 
consular, 32. 

on board her Majesty's ships, 32. 
essentials of, depend on the lex damiciUi^ 
if, is void 1 ) 3 ” lex domicilii no celebration^^l^^jv 
make it valid, 33. ^ 

prohibited degrees of consanguinit 3 ” and i 
t)igamy, 34. 

when a ])crson alread 3 ' man’icd can maiT 3 ” . 

without being guiltv’ of fclon 3 ”, 34. 
ago when ijoople can marr 3 ”, 35. | 

each part 3 ” must exercise free will, 35. 
consent obtained b 3 ' dui’css, 35. 
by fraud, 35. 

lunatics and idiots cannot contract, 35. 

exception in the case of a lunatic, 35. , ^ot observed, 

impotency, ofi, 

proprietary rights, 3G. » 37 . 

nullity of, 30. ’ 

may bo valid though certain foraialities ai, 

37. . 

but not if any essential is lacking, 31; 
jactit&tion of, 3f?^ 

t 
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Marriage — cantimied. 

defences to a jactitation suit, 38. 
legal, is essential to an estate by curtesy, 8B. 
to a dower estate, 152. 

a voidable, not annulled will not bar curtesy, 88. 
the mere fact of, does not make the wife the agent of her 
husband to pledge his credit, 122. 
does not affect any powers of appointment over property 
vested in the wife, 259. 
revocation of wills by, 27 15. 
exception, 270. 

Marriage Articles. 8oo Marriage Seitlemeut. 

Marriage Brocage Coxtracts, 
are void ah initio^ 18. 

money paid in considoration thereof may be rocoverod, 18. 

M ARRI A G E S ETT LE M EXT, 
definition, 28-1. 

why the 'M. AV< P. A. 1882, should increase the uumbor 
of, 284. 

two classes of, 285. 

those made for valuable consideration, 285, 280. 
voluntary, 285, 305. 
marriage ariieles, 280. 

when they determine the rights and duties of the parties 
interested, 280. 

rarely any reason for resorting to them, 287. 

*to satisfy the (Statute of Frauds they must be in writing, 
287. 

exceptions, 287, 291, 292. 
consideration and promise must bo in WTitlng, 287. 
the signature of the party must autlienticato every 
material jiart of the instrument, 288. 
parol promise before marriage will not support a deed 
made after, 288. 

a written promise by an agent is sufficient, 28 7, #289. 
part peuormance sufficient to take the articles out of the 
statute, 291. 

maniage itself is not such a part performance, 291. 
fraud^n the part of one party may make an auto-nuptial 
parol agreement binding on that party, 292, 
settlement for valuable couai deration y 293. 
if no fraud, ^ood again^ everybody, 293. 
if one party is ignorant of the fraud, good with respect 
to that party, 293. • ' 
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Mahkiage Settlement — cotdimied. 

post-nuptial, differing from ante-nuptial articles, 293, 
297. 

where the marriage is void an ante-nuptial, fails for 
want of consideration, 293. 

voluntary gifts in a, not supported against creditors, 
294, 297. 

hut except as against creditors at the time such gifts are 
irrevocable, 294, 297. 

where the settlor is indebted at time of marriage, and 
the, is bona fide, 294. 

whore the wife knows of the insolvency of the husband, 295 . 
f)?iu8 probandi that, is fraudulent hes on the creditors, 
20G. 

valuable consideration, what it is, 285, 298. 
infancy, 300. 

capacity of infants to make settlements on their mar- 
riage, 300. 

the infant by applying to the court for sanction of a 
does not thereby become a ward of court, 300. 
the court cannot compel mi.'ors to ej^cuto a, 300. 
where husband and wife a ( both minors, 301. 
the adult husband or wif is bound by a, made with a 
infant, 301. i 

whore the husband alo Jan infant, 301. 

where the mfo alone is aa. ifant and the, is executed aft 
1882 . . , 301. 

executed before 1883 ... ^11. 
as to the infant wife’s roalt}’', 301. 

choses in action, 301. • 

contingent or reversionary interests, 301. 
separate property, 302, 
chattels real, 302. 

, personalty, 302. 

parents and guardians cannot bind the real estates of 
infant by, 302. 

nor can the Court of Chancery, 302, 
where wife is an infant, she cannot take any be? 

under the, without giving effect to the whole, 303 
how her separate property is affected by her confirr 
when she comes of age, 303. 
as to fraud, 304. 
voluntary settlements, 305. 
validity of, 305. 
good against the settlor, 305. 

and volunteers claiming through him, 305. 
made^by Court c ® Chancery will stand, 306. 
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Marriage Settlement — conti n ued, 
voluntary settlernejits — continued. 

of real property aro void against subsoquent purchasers 
for value, 306. 

of leaseholds are void against subsoquont purchasers 
for value, 306. 

any conveyance of lands vdth a clause of revocation is 
void against subsequent purchasers for value, 30(). 
aro void against mortgagees, 307. 

persons interested under the, have no equity against tlie 
purchase-money paid to the settlor, 307. 
deeds may become good bv subsequent dealing for vahuN 

307. 

in fraud of creditors are void ns against tliom, 307. 
distinction between the 13 Eliz. c. o and the 27 Eliz. c, f, 

308. 

aro good as against 8ubse(|uent creditors, 308. 
exceptions, 309. 

as to the amount of indebtedness necessary to iinpcaeli 
a, 308. 

when the, wiW. hold good, although the settlor was 
indebted, 309, 310. • 

if the debts are paid the, holds good, 310. 
too great an interest retained in the things settled niey 
avoid a, as against creditors, 310. 
by traders, 311. 

bankruptcy within ten years may avoid them, 311. 
f'orenants and clanses, 312. 

independent covenants may bo binding on one ])av(y 
only, 312. 

children may compel a poi*formanco, 313. 

the defaulting party cannot compel i^erfoiTnanco, 31d. 

^ unless his default causes no damage? to anyone, 311. 

a covenant to settle on wife and issue includes, settling 
on issue only, 31 o. 
dependent covenants, 315. 

the intention to make them dependent must bo clear, 315. 
husband’s covenants, 316. • 

may affect present or future x^roporty, 316. 
a coveftant affecting the property he leaves at his 
death gives him entire freedom of disposal during his 
lif% 316, 318. 

a settlement made by husband will only entitle him to 
that portion of his wife’s property which is expressly 
agreed to, 316. • 

as to husband’s covenant to settle his after-acquired 
property, 317. • ^ 
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MabbIAGE SetTLEMEKT— continwci. 
covenants and clauses — continued. 

‘‘become entitled,” 318. 

covenants to settle after-acquired property, 319, 410. 
difficult to reconcile the decisions as to a covenant by 
husband and -wife to settle the after-acquired property 
of the wife, 319. 

difficulty will not arise with respect to a, made after 
1882... 320. 

where the husband alone covenants^ property given 
afterwards for wife’s separate use is not bound, 320. 
where the husband and wife covenant, present pro- 
perty not included, 321. 

even though the husband did not know she possessed 
the property, 321. 

nor property that the wife becomes entitled to after the 
coverture, 321, 327. 

unless the terms of the covenant are such as to in- 
clude it, 329. 

“ during coverture ” will bo implied in a, 322. 
an agreement by the husband and vfliie is a covenant by 
both, thoifgh the wife be a minor, 322. 
if the wife is a minor the covenant is voidable only, and 
not void, 323. 

a covenant by husband and wife in an auto-nuptial, to 
settle all the wife’s after-ac(]uired proi)erty includes 
2 :>roperty given for her sej^arate use, 323. 
unless it is expressly excluded, 323. 
or there is attached to it a restraint upon antici- 
pation, 323. • 

but such a covenant does not include property left to the 
wife with a power of appointment, 324. 
nor property coming to the husband and wife as joint 
tenants, 32d. * 

it includes all reversionary 2 U 02 )erty vested in interest in 
the wife at the date of the, or subsequently and fall- 
ing into possession during the coverture, 326. 

“ at any one time,” means “ from one and the same 
source,” 327. 

a settlement to assign or convey non-existent property, 330. 
as to a discharge in bankruptcy releasing a husband 
from his covenant, 330. ,, 

covenant to insure life, 330, 
covenants by strangers, 331. 
performance of covenants, 332. 

w’here what has been done is considered a performance, 
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Maketaqe Settlement — coi^inued, 
covenants and dames — ooutinued. 
where what has been done is not considered a perform- 
ance, 334, 

whether a gift in a will is a satisfaction of a portion in a, 
is a question of intention, 336. 
election, when benefits are not identically the same as 
promised, 337. 
validity of clauses in a, 338. 

husband cannot settle his own property so as to take 
effect only on his bankruptcy, 338. 
nor can he give a bond payable on that event, 338. 
except to the extent of the property which he ob- 
tained with his wife, 338. 

where husband becomes bankrupt before ho has paid the 
amount which ho has covenanted to settle, 339. 
bonuses on a life insurance follow the policy and are 
not assets for creditors, 340. 

property other than the husband’s may bo settled on him 
until his bankruptcy, 340. 
but the intention must bo clear, 340. 
a clause to advance money to the husband becomes in- 
applicable on his bankruptcy, 311. 
constriiction of marriage articles ^ 341. 

executory trusts will not be construed with legal strict- 
ness, 341. 

but with regard to the intention of the parties, 342. 
the intention presumed to bo in favour of the issue, 342. 
sometimes words are supplied by the court, 342, 357. 

• the, may show that the parties clearly understood what 
they were doing, 343. 
usual powers and provisions, 343. 

what mav be inserted in a, when the “ usual powers” 
• are to be included, 343. 

as to mines, 344. , 

construction of settlements^ 345. 

the strict meaning of the words will not be departed 
from, 345. , 

unless some manifest inconvenience would follow, 
•,345. 

or the canons of the court force the court to construe 
^ the words otherwise, 345. 
time of vesting, 347. 

a vested interest is usually given to sons at twenty-one, 
and to daughters a^that age or marriage, 347. 
but the, may make the chil(fs right depend on his sur- 
viving his parents, 347. • • 


E. 
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Marriage Settlement— continued. 

•where “become entitled” means “become entitled to 
payment,” 349. 

where “ entitled” means “entitled in possession,” 351. 
younger children, provisions for, 351. 
where a younger son becomes an eldest son before the 
time of vesting, 351. 

“ next of kin,” husband not entitled as wife’s, nor •wife 
as husband’s, 353. 

“legal representatives in a due course of administra- 
tion,” 353. 

“ next of kin or personal representatives,” 353. 
the wife is no “ relation” of the husband, 354. 
children are among the wife’s next of kin, 354. 

“ unmarried,’! “ -without having been married,” 355, 356. 
“ executors or administrators,’^ 355. 
the husband is entitled under a limitation to the •wife’s 
executors or administrators, 355, 356. 
wife’s “ personal representatives,” 355. 
heirs, the husband is not entitled under a limitation to 
wife’s right, 356. 

words supplied by the court, 357. 

where, shows that they have been omitted, 357. 

maintenance and education of children, 358. 

w^hethor the sum “to be applied for the maintenance, 
&c. of the children is so applied does not depend 
on the father’s ability, 358. 
difference between an ante-nuptial and post-nuptial, 
in this respect, 358. 

investments, 359. * 

how restrictive words in a, may be got rid of, 359. 
joint tenancy, 361. 

a settlement on marriage of a share of an estate in joint 
tenancy is a severance, 361. 

S erfected by will, 361, 
omicile, 361. 

where the, indicates that it is to be construed by English 
law, 361. 
costs of, 362. 
rectification o/, 362. 

grounds of rectification, 362. 
differing from articles, 363. 

articles are entered into before marriage and the settle- 
ment is made after marriage, the articles •will prevail, 
363. 

directed to be made by a wdll, and improperly framed, 
maf be rectifie I by the will, 364. 
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Marriage Settlement — tontinued, 
redifitation of — continued. 

if both articles and settlement are made before marriage, 
the settlement will prevail, 365. 
unless it is stated to bo made in pursuance of the 
articles, 365. 

mistake must bo mutual, 365. 
rectified on the ground of mistake, 365 — 368. 
the mutual mistake may be proved by the evidence of 
the plaintiff alone, 368. 

rectified upon petition us well as by action, 371. 
divorce, rectified on, 372. 

and property settled for benefit of the childron or of 
their respective parents, 372. 
but not until the decree nisi has been made absolute, 
373. 

there need not bo children, 373. 
where the wife is the offending party, 374, 
where the husband is the offending party, 376. 
revocation of^ 377. 

cannot bo ro'fokod unless there is a clause of revocation, 
377. 

but on failure of the trusts created there wdll be a 
resulting trust for the settlor, 377. 
cancellation of^ 379. 

grounds for setting aside a, 379. 
in fraud of marital rights, 379. 

how affected by the M. \V. P. A. 1882 •• 379. 

may bar wife’s right to her paraphernalia, 239. 

equity to a settlement, 250. 

the M. W. P. A. 1882, does not interfere with existing or 
future, 454. 

• nor with agreements for, 454. 

nor does it render inoperative any restriction against 
anticipation, 454. 
exception, 454. 

no settlement of a woman’s property to bo mad^ in fraud 
of creditors, 454. 

MARSHALLbrG, tho wife’s right of, her paraphernalia, 238. 
Mines, as to dower of, 154, 159. 

Minors. See Children ; Infancy ; Ward of Cou/rt* 
Misrepresentation, * 

husband answerable for, made bj wife as hit agent, 144. 

L L 2 
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Miseepeesentation— cofi^/nwec?. 

wife answerable for, relating to her own property, 145. 
otherwise neither husband nor wife answerable where it 
is connected with a contract, 143. 

« 

Mistake, 

marriage settlements rectified on the ground of, 362, 365. 
must be mutual, 365. 

examples where settlements have boon rectified, 365-37 1. 
the mutual, may bo proved by the evidence of plaintifi 
alone, 368. 

Molestation, of husband or wife whep living apart bj 
agreement, 59. 

Moetgage, 

of wife’s freeholds, 82, 83. 

must bo in accordance with the Fines and Becoveric 
Abolition Act, 82. 

husband’s concurrence necessarj^ 82. 

when it will be dispensed with, 85. 
husband may; his wife’s leaseholds, 95, 97. 
wife may, her separate estate, 198. 
as affecting a wife’s equity to a settlement, 245, 246. 
a power in marriage settlements to raise portions by, 35‘ 


Natuealization Act, 

allows aliens to hold land in England, 150. 

Necessaeies, 

where husband and wdfo are living together, husband 
bound to supply his wife with, 43, 120, 127. 
if he neglects she can pledge his credit, 43, 120. 
when separation of husband and wife is by deed and t 
wife has no adequate allowance she may pledge 1 
husband’s credit, 58. 

also if they are living apart without any fault on i 
part of the wife, 120, 129, 132, 133. 
but not whore she has voluntarily left her husband, 1 
unless she offers to return and he refuses to reoc 
her, 136, 

what are, 122, 138, 362. 

furniture may be, 122. 

servants may bo, 123. 

legal advice may be, 123, 138. 

maintdSiance of cl ildren in the care of the wife, 138. 
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NeCESSAKIES— 

husband not liable for, when wife has committed adul- 
tery, 137. 

include a marriage settlement, 362. 

Necessity, whore husband is bound by wife’s contracts, 127. 

Negotiable Instruments. Seo Choaea in Action, JVi/e's, 

Next of Kin, 

the husband is not the wife’s, 863. 
nor the wife the husband’s, 353. 
legal representatives in a duo course of administra- 
tion ” means the “ next of kin,” 863. 
where wife was illegitimate, husband hold entitled, 3o4. 
children take under a limitation to wife’s, 364. 
whore a wife dies leaving a father, mother and child, 351. 
wife’s, “under and according to the Statute of Distribu- 
tions,” 355. 

wife’s fund to go “ as if she had died unmarried,” 355, 356. 
husband’s “ next of kin or personal representatives in a 
duo coursc^of administration, according to the statute' 
of Distribution,” 355. , 

“ executors and administrators of the wife of her own 
famil}^” mean her, 356. 

limitations in a marriage settlement to wife’s, irrevocable, 
294. 

Notice to Tradesmen, when reejuirod to prevent a husband 
being bound by his wdfo’s contracts, 125, 131, 133. 

Onus Probandi, 

that husband is answerable for wife’s debts, 124. 
that wife living apart from her husband may pledge his 

• credit, 130, l33. 

that wife living apart from her husband has a competent 
provision, 130. 

the adultery of the ’wife as a bar to the husband’s lia- 
bility, 137. 

that wife made a gift to her husband of h<fr separate 
estc^te, 202. 

that a married woman living with her husband contracted 
with reference to her separate estate, 209, 211, 405. 
thaf a settlement made on marriage is fraudulent, 296. 

Paraphernalia, * 

definition, 237. 

what the, include, 237. • • 
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Pabapheknalia — continued, 

the husband may dispose of the, during his lifetime, 237. 

but not by will, 237. 
as to pledging the, 237. 

the wife cannot dispose of her, during her husband’s 
lifetime, 237. 

wife’s right to the, is barred by a settlement, 239. 

is barred by her husband’s debts, 238. 
wife’s right of marshalling, 238. 

Parents. See Guardians, 

l^ARisir, 

wife’s liability to, for maintenance of husband, 436. 
wife’s liability to, for maintenance of children and 
grandchildren, 459. 

Parol Agreements, before marriage, as to separate estate, 
190. 

Partnersiiip. See also Qnasi-Partyiership. 

where wife is carrying on business with her husband, 407. 

Performance of Covenants. See Marriage Settlement 

Perpetuities, where the restraint upon anticipation trans- 
gresses the rule against, 226. 

Personal Eepresentatives, 

next of kin or personal representatives,” 353, 355. 
wife’s, are her executors or administrators, 355. 
of married women, under the M. W. P. A. 1882. . .461. 

Personal Eights and Liabilities resulting from Mar- 
riage, 

rights of the husband, 38, 39. 

a husband may recover damages for wrongful im- 
prisonment of his wife, 39. 
also for injuries to her, 39. 
also for assault and battery of her, 39. 
oven where assault is with her consent, 39. 
also for slander of her whore special damage results 
to him, 39. 

also for her death, caused by neglect, default, or 
any wrongful act, 39. 

fromany one who has committed adultery with her, 40. 
how such damages may be claimed, 40. 
where wife should be joined with husband as 
^ plaintif, 39. 
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Pebsonal Rights and Liabilities, &c,’— continued. 
nghts of tho husband — continued. 

when husband’s right of action is baiTod, iJ9. 
husband’s personal rights against his wife, 40. 
restitution of conjugal rights, 40. 
formerly husband could boat and confine his wife, 40. 
rights of the wife, 42. 

compensation for death of husband by accident, 42. 
can exhibit articles of 2>eaco again.st her husband, 42, 
when tho court will prevent him living with her, 42. 
and may comped tho husband to allow her support, 

42. 

restitution of conjugal rights, *13. 
she cannot sustain a suit for such restitution when 
she has been guilty of adultorj', 43. 
qua rc^ as to wlndhor she cau maintain an action 
per quod consortium aniisit, 43. 
maintenance of wife or husbaiul, 43. 

husband boTind to maintain his wife, 43. 
if ho neglects, she can j)lodgo his credit, 43. 
husband* must not allow his wife to become a bur- 
den on the parish, 43. • 

wife having separate property is under tho same 
obligation, 43, 45G. 

when the wife has left lior liusband and committed 
adultery ho is not bound to maintain her, 44. 
maintenance of children, 44. 

husband bound to maintain and educate his chil- 
dren, 44. 

if ho is unable to support them, and tho wife has 
separate property, she will be liable, 44, 459. 
ago of children when liability ceases, 44. 
a man is bound to support his wife’s children, 44. 
guardianship of children, 45. 

who is the natural guardian, 45. 
torts between husband and wife, 40. 
crimes committed by husband or wife against tho other, 

40. 

by wife in presence of her husband, 47. 
• in absence of her husband, 48, 

a married woman is not personally liable for her con- 
t^igcts, 220, 399, 403, 441. 

Peesonalty Husband’s), 

wife’s rights in, on d^th of husband intestate, 175. 
her right may be barred by a marriage settlement, 175, 
customs of London and York abghshod, 1701 
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Personalty (Wife’s). See ChatteU Real; Choscs in Action ; 
Chosee in JPossession ; Chases in Reversion; Ohoses in 
Autre Droit, 

Pin-Money, 

definition, 240. 

for wliat purpose intended, 240. 
arrears, 241. 

only one year’s, claimable, 241. 

unless the husband has promised to pay more, 241. 
where no arrears are claimable, 241. 
the wife’s representatives have no claim to arrears, 241. 
disposition of savings from, 241, 275. 
where property is small, it is not usual to settle, 242. 
subject to property tax, 242. 

PossEsaio, 4. 

Post-Nuptial Contracts, Contracts ; Dehts. 
Post-Nuptial Torts. See Torts, 

Post Office Savings Bank, 

deposits of a married woman in, 418. 

postmaster-general’s notification as to, 422. 

Powers (Wife’s), 

marriage does not affect a wife’s i)owers of appointment 
over property, 259. 
division of, 209. 

common law powers, 259. 
equitable powers, 259. 

powers operating by meansof the Statuteof Uses, 259. 
creataon of, 260. 

no precise form of words required, 260. 
execution of, 260. 
power appendant, 260. 
in gross, 260. 
collateral, 260. 
over a freehold estate, 260. 
copyhold estate, 260. 

as to an infant’s exercise of a power, 261. 
power of leasing over lands settled to wife’s sep^;rate use, 
261. 

over reversionarj' and contingent interests, 261. 
given to be exercised “ when sole,” 262. 

“ during coverture,” 262. 

“ at her decea«»e,” 262. 


c 



INDEX. 


621 


PowEES (Wife’s) — continued. 

a woman judicially separated from her husband may 
join with him in exercising a joint power, 262. 
appointment in favour of husband, 263. 
release and extinction of powers under the Act for the 
Abolition of Pines and Recoveries, 264. 
release and extinction of powers under the Conveyancing 
Act, 1881.. 264. 

statutory powers under the Settled li^states Act, 1877. . 26o. 

Settled Ijand Act, 1 882 . . 265. 

A'endor and Purchaser Act, 
1874.. 266. 

( ’onveyancing Act, 1881 . . 266. 
a married woman may dispose by will of the legal estate 
in lands by means of a power of appointment to uses, 
269. 

a married woman may di8})ose by will of personalty by 
means of a i>ower of appointment to uses, 271, 273. 
wife’s alienation by means of, 82. 

how far the corpus of the w’ifo’s separato property is 
affected wlmm she has only a lib^ interest w’ith a power 
of appointment over the remainder,* 214. 
a covenant by husband and wdfo to settle the wife’s after- 
acquired property does not include that left to th<< 
wife with a power of apj)ointment, 323. 
execution of a general power by will makes the proport}' 
appointed liable for her debts, 4 1 3. 

Presiimption of Law, 

as to a wife’s contracts after 1882 . . 121 . 

before 1883 . . 121. 
how rebutted, 123. 

as to investments in joint names of a married woman 
and others, 279, 427. 

Procedure, 

to enforce dower, 161, 

for 1 otection of wife’s se])arato propci4;y, 434, 448. 

pROCEEDEifOS, summary, between husband and wife in 
respedt of property, 448. 

• 

Prohibited Degrees, 

marriages within, of consangiiinity are void, 33. 

before 31 st Augiist, 1835, within, of affinity are 
voidable, 33. 

after that date are void, 33. • ^ 
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Prohibited Degrees — ccmtinued . 

if marriage is prolubitod by lex domicilii^ it is void 
though solemnized elsewhere, 33. 
marriages between first cousins domiciled abroad, 34. , 

Promise to Marry, 

not an agreement in consideration of marriage within th 
Statute of Prauds, 7. 

specific performance cannot bo enforced, 7. 
need not be in writing, 7. 

mutuality required, 7. j 

th© mutual assent need not be concurrent, 8. 

but must be within a reasonable time, 8. ‘ 

words are not required, 8. 

conduct, behaviour of the parties, &c. is sufficient, 8. 
an expression to a third party does not amount to a 
promise, 9. 

unless communicated by authority, 9. 
an infant is not bound by his promise, 9. 

but may bring an action for breach of the promise, 9. 
promise by an infant cannot be ratified after he comes of 
age, 9, 

a question for the jury whether there is a fresh promise, 
or simply a ratification of a ju'evious promise, 10. 
conditional promise, 10. 

the condition must be performed before the promise is to 
be fulfilled, 10. 
unconditional promise, 11. 

if the promise is unconditional, it must be performed 
within a reasonable time, 11. 
action for the breach of the promise, 11. 
when it can bo brought, 10 — 12. 
may bo brought by the man, 7. 
when tender and refusal may be dispensed with, 12. 
when contract is made abroad and the breach occurs 
there, 12. 

where contract is made abroad and breach occurs in 
England, 12. 

justification for breach of promise, 13. 

unchastity on the part of the woman, I'Sv 
must not be known to the man at the time of the 
promise, 13. 

bad character or brutal conduct of the man, 13, 14. 
mere accusation and suspicion not sufl&cient, 14. 
ill-health, whether a justification, 14. 
unsound mind of the plaintiff before the promise is 
fio justification, 15. 


I 
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Promise to Marry — cordimced. 

justification for breacli of promise — c&ntwued. 

engagement of the plaintiff at time of promise is 
no justification, 15. 

marriage of the defendant at the time of the pro- 
mise is no answer, 15. 
rescission of promise, 15. 
what amounts to, 15. 
fraud may be a good defence, 15, 
unless special damage is alleged, the right of action 
dies with the party, IG. 
evidence, 16. 

parties to the action may give evidence therein, 16. 
testimony of the plaintiff must be corroborated by some 
other material evidenco, 16. 
bond given by one of the parties may bo enforced, 17. 
promises in consideration of marriage must be per- 
formed, 17. 

Promises m Consideration oe Marriage, 
must be in writing, 17. 

promise to marry is not a promise in consideration of 
marriage, 7. 

Promissory Notes. See also CJwses in Action. 

made payable to a married woman pass by the indorse- 
ment of husband, 101. 

Property, what the word in the M. W. P. A. 1882, in- 
cludes, 463. 

Protection Order, 

wife deserted by her husband can obtain a, 77. 

, its effects on her property, 67, 68, 77. 

wife may bring an action for protection of her property, 78. 
has a retrospective effect, 78, 386. 

its effect on wife’s choses in action unreduced into 
possession, 107, 386. 

its effect on wife’s choses in reversion, 115. • 

bars the husband’s liability for necessaries supplied to 
wiio,*135. 

a married woman having a, could make a will of realty, 
26S, 270. 

a married woman having a, could make a will of per- 
sonalty, 275. 

a married woman having a, can obtain payment to her- 
self of money in court or in the hands of trustees, 386. 
a married woman having a, could 1^ made ahaSkrupt, 408. 
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Bestbaint of Maeeiage — continued, 

are good as to real estate if tlie restraint is partial, 
apparently, also, if it is general, 22. 
are bad as to personalty, , or to a mixed fund, 
restraint is general, 23. ^ ^ 

if tbe restraint is partial, and there is a gift over, fo- 
valid, 23. 

but not if there is no bequest oyer, 24. 
examples of partial restraint, 24. 

where the condition subsequent is consent to a marriage', 
that consent is sometimes dispensed with, 24. 
where conditions attached to gifts of personalty are 
void, 2o. 

a condition in restraint of a second marri^tge is valid, 25. 
limitations of property until marriage are good? 26. 
agreements in restraint of mamage are void, 26. 
a covenant to pay a sum of money until marriage is 
good, 26. 

Eestraint on Anticipation. See also Equitable ^ 

Estate. * ' ' 

the effect where separate estate is liable for damages and 
costs, 403, 404. 

wife’s contracts will not bind separate estate with a, 
406, 409. 

does not prevent her separate estate being liable for h^M 
ante-nuptial debts, 440, 441. 
not rendered inoperative by M. W. P. A. 1882 . . . 454. 

Besxtlting Trusts, where marriage settlements are canc«lle( 
by a failure of the trusts, 377. 

Bevebsions. See Choaes in Reversion, 

Bights. See Personal Rights resulting from Marriage, 

Boyal Marriages, 31. 


Satisfaction of Covenants. See Marriage Settlement, 
Savings, 

out of wife’s allowance when living apart from 
husband, 132, 197. 
separate estate, 196. 

Security for Costs, married women need not now { 
when tiiey sue aloiae, 403. 
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SIN, 

vhat is, of the wife, 88. 

what is required of the husband for purposes of dower, 
150. 

Separate Estate. See also Equitable Separate Estate, 
curtesy of, 90, 230, 411. 

after 1882 a woman is presumed to contract with refer- 
ence to her separate estate, 121. 
wife’s, answerable for false representation respecting it, 
145. 

remedy of married women for protection of (M. W. P. A. 

1882) . . . 434. 

(M. W. P. A. 1870) . . . 43f 
wife’s ante- nuptial debts and liabilities, 438. 

SEPARATfbx. See also Separation Deed; Judicial Separation; 
and Divorce, 

of husband and wife by separation deed, 51, 
different kinds of, 129. 

by mutual consent, and wife pledging her husband’s 
credit, 130, •132. 

caused by conduct of husband, 133. • 

wife, 135. 


Separation Deed, 

as to guardianship of children, 45, 

a bare agreement to live apart has been held not bind- 
ing, 51. 

but a deed of separation founded on valuable considera- 
• tion will be enforced, 51. 

providing the stipulations are not contrary to law 
or public policy, 51. 

the agreement may be between the husband and a third 
* person only, 52. 

between the husband and the wife alone, 52, 399. 
where before 1883 the wife could contract with her hus- 
band, 52. 

essentials to the validity of, 53. , 

justifiable causes for a, 53. 
diiicords or quarrels, 53. 

Vife’s infirmities, 53. 

^ expensiveness, 53. 
impotency, 53. • 
cruelty, 53. 

the cause need not apj^ear in the separation deed, 63. 
sufficient consideration for the deed, 54. 

an indemnity against wife’s ijsbts, 54. • 
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Sepakation Deed — continued. 

sufl&oient consideration for the deed — continued. 
forbearance of suit for a divorce, 54. 
compromise of a misdemeanor, 54. 
forbearance of a suit for nullity, 64. 
a covenant to pay husband’s debts, 54, 
or to give him an annuity, 54. 
or that wife will support the children, 54. 
founded on valuable consideration are valid £is againt 
creditors in the absence of fraud, 54. 
not founded on valuable consideration are not void, 55. 

except as against creditors, 55. 
quoere as to whether, after 1882, the wife’s releasing he 
rights will not be sufficient valuable consideration t( 
make, valid even against creditors, 55. 
illegal provisions, 56. # 

difference between an agreement for separation and a 
deed of separation, 56. 

the separation must be immediate, not future, 56. 
effects of a separation deed, 58. 
the wife does not become a feme aole^ ^8. 
the husband may still be liable for necessaries for her, 
58, 

unless she has an adequate allowance, 58. 
he will be liable for her torts, 58. 
a separation deed will be a bar to a suit for restitution of 
conjugal rights, 58. 

husband and wife must not molest each other, 59. 
the wife’s adultery, or a divorce, is no answer to an 
action for amount allowed by husband on the s^a- 
ration deed, 59. 
fraud vitiates the deed, 60. 
subsequent cohabitation cancels the deed, 60. 
mere reconciliation is not sufficient to cancel it, 61. • 

Settled Estates Act, 1877 ... 84, 92, 233, 265. 

Settled Land Act, 1882 .. . 85, 92, 233, 265. 

Settlements. See Marriage Settlement. 

Shares, 

to which a married woman is entitled, 418, 

to be transferred to a married woman, 423. ® 

to which liability is incident, 424. 

liability of husband for his wife’s, 425. 

in joint names of married women and others, 426. 

wife’^raudulont^nvestments with husband’s money, 428, 
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Ships, marriages on board her Majesty’s, 32, 

Slander, 

of -wife, 39. 

by wife, husband answerable, 142. 

Specific Performance, a decree for, may now be obtained 
against a married woman, 262, 403. 

Statutes. See Tahle of StatuteSf p. li. 


Stock, 

to which a married woman is entitled, 418. 
to be transferred to a married woman, 423. 
in joint names of married women and others, 279, 426, 

witVs fraudulent investments with husband’s money, 428. 
transfer of, by married woman as executrix or trustee, 
452, 

Suing. See also Remedies, and Securitffor Costs, 

married woman’s power of suing, and being sued, under 
the M. W, P. A. 1882 . . . 396, 402. * 
married women’s power of suing, and being sued, under 
the M. W. P. A. 1870 . . . 402. 
for wife’s post-nuptial torts, 401. 
wife’s contracts after 1882 . . . 405. 

remedies for protection of wife’s separate property 
(M. W. P. A, 1882), 434. 

, remedies for protection of wife’s separate property 
(M. W. P. A. 1870), 436. 

a married woman could (before 1870) sue her husband 
upon a contract made with him with reference to her 
• separate estate, 436. 

suits for ante-nuptial liabilities, 445. 
married women suing, or being sued, alone or jointly as 
executrix or trustee, 452. 

Nummary Proceedings between husband and wife, with 
respect to the title to or possession of property, 448. 


Tenanc”? by Entireties, 

abolished by the M. W. P. A. 1882... 277, 389. 
* how created, prior to 1883 . . . 277. 
conditions, 277. • 

realty, 278. 

E. 


M M 
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Tenancy by Entireties— 
ohoses in possession, 278. 
leaseholds, 278. 
choses in action, 278. 

Tenancy in Common, 
dower of, 158. 

how it arose, between husband and wife, 282. 
how affected by M. W. P. A. 1882. . . 282. 
realty, 282. 
personalty, 282. 

Term op Years. See CJmfMa Real, 

Tithes, dower of, 154. 

Torts, 

cannot bo committed by husband or wife against each 
other, 46, 436. 

except in regard to property, 46, 436, 448, 470. 
when wife is separated from her husbajid by deed, 58. 
as to a wife judicially separated fi’om her husband, 67,. 
400. 

or living apart from him under a protection order, 77, 
400. 

of wife, after a divorce, 73. 

ante-nuptial, of women married before 30th July, 1874 . . . 
IW, 208. 

of women married between 30th July, 1874, and 
31st December, 1882 . . . 140, 208. • 

of women married after 3l8t December, 1882 ... 140, 
438, 441. 

how they affect her separate property, 208. 
post-nuptial, husband liable for his wife’s, 141, 400. • 

the wife’s separate estate liable for fraud relating to / 
her separate estate, 217, 400. 
wife’s separate estate also liable since 1882 . . . 142, 

, 216, 400. 

the wife’s separate estate is not primarily liable as’ 
between her and her husband, 401. , 

liability of wife’s after-acquired separate property, 
216. 

examples of cases where the husband has flfeen held 
liable, 142. 

founded upon contracts, 143, 400. 
wife agent for her husband, 144. 
misrepi%8entation, J44, 145. 
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Torts — continued , 

husband’s liability ceases with the tomination of the 
coverture, 145, 401. 

but continues so long as the relation of husband and 
wife continues, though they are living apart, 145, 
401. 

the wife will be answerable after her husband’s death 
for torts committed during coverture, 401. 
effect of the restraint on anticipation on the wife’s sepa- 
rate estate, 229. 

rights of persons injured by a wife’s, after 1882... 401. 
advisable that the wife should not be sued alone, 401. 
wife may sue alone for personal, as well as those re- 
lating to her separate estate, 401, 437. 
but husband may also sue when he has sustained 
damage, 401. 

remedies of wife against her husband, 434. 
remedies of husband against his wife, 448. 

Traders, 

settlement on marriage of, made Vith a view of de- 
frauding cA)ditors, 295. 
post-nuptial settlements of, 311. 

Trading of Wife, 

profits of separate, are separate estate, 191. 
when she may be made a bankrupt, 407. 
what is separate trading of wife, 191, 415. 

Trespass, 

• where husband is considered a trespasser on his wife’s 
lands, 86, 392. 

husband answerable for trespass committed by his wife, 
143. 

Trust Terms barring dower, 163. 

Trustee Belief Adt, petitions under, for rectification of 
maniage settlements, 371. 

Trustees, * 

to sep^ation deeds, 51. 

husband may agree with, alone respecting separation, 52. 
equitable separate estate depends on having, 178. 
if ntne are appointed, the husband will be held to be 
trustee, 178, 390, 396. 

the interposition of, does not interfere with wife’s dispo- 
sition of her se](fkrate estate, 202. 
unless their consent is expresdy required, 202, 
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TrttsTEES — continued, 

must hold a woman’s separate estate subject to her 
charges upon it, 202. 

having paid to the husband a legacy bequeathed to wife, 
her equity to a settlement is lost, 247. 
may pay the fund into court, 248. 
conveyances by married women as bare, 266, 394. 
separate property no longer rests upon the doctrine of 
trusts, 388. 

no longer required, 389. 

wife may become a trustee, without her husband’s con- 
sent, 399. 

need not be joined as defendants to charge the wife’s 
separate estate, 402. 

unless an order is sought directing them to pay 
the amount to be recovered by the judgment 
402. 

of insurance money under the M. W. P. A 
1882 . . 432. 

married women ^s, under the M. W. P. A. 1882 . . 452. 

Trusts. See dl&o Devaatavita, ^ 

wife’s breaches of, 146, 147, 463. 

husband’s liability, under M. W. P. A. 1882. .463. 


Unmarried,” used with reference to a wife in a marriag 
settlement, 355, 356. 

Unsound Mind, of person who has promised to marry, 15. 
Uses, Statute of, 164, 268. 

Uses to bar Dower, 151. 

“ Usual Powers,” what the term in marriage settlemen 
includes, 343. 

Valuable Consideration, 

marriage settlements founded on, 293. 
marriage is a, 285. • 

what is a, for a post-nuptial settlement, 298. 

Vesting, when the interest of a child in a settlemAit ves 
347. 

Voluntary Separation. Sqq 8c;^aration ; Separation Dt 
VoLUNTARi" Settlements. See Marriage Settlement 
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Waed of Court, 

where she cannot waive her equity to a settlement, 252. 
an infant by applying to the court under the Infants’ 
Settlement Act does not become a, 300. 
the court cannot compel a, to execute a marriage settle- 
ment, 300. 

in the settlement of a female, provision must be made 
for the children of any future marriage, 305. 

Waste, 

at common law wife not responsible for, 81. 
tenant by the curtesy is liable for, 91. 

Will, 

settlement perfected by, 361. 

rectified by, 364. 

Will (Husband’s), 

wife’s right to dower barred by a declaration in, 169, 
devise of lands in bar of dower, 170^ 

of personality does not per se bar her dower, 171. 
husband cannot dispose of wife’s paraphernalia by, 237. 
nor of her chattels real, 95. 

Will (Wife’s), 

real property, 268. 

by common law wife had no power to make a will of 
lands, 268. 

except of gavelkind tenure, 268. 

* or by customs of London, York, &c,, 268. 
till 1883 married women could not dispose of the legal 
estate in lands by will, except by means of a 
^ power of appointment, 268. 

* exceptions, 268. 

power of appointment over realty, 269. 
lands settled to her separate use, 198, 234, 270. 
equitable interest in lands, 270. 
a woman judicially separated from hen husband 
could make a will of realtv, 270. 
so^also if she had obtained a protection order, 270. 
personalty, a married woman could make a will of, 271. 
^s executrix without consent of her husband, 271, 
275. 

with consent of her husband, 271, 272, 273, 274, 462. 
in exercise of a p<wer, 271, 272, 273, 462, 
of her sepai'ate estate, 198, 234, 271, 274. 
of savings of her pin-money g^41. * 
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Will (Wife’s) — conUnued, 

of a married woman dying after 1882 is valid as if made 
by a feme sole, 272, 395, 414, 462. 
where married woman made a will with assent of her 
husband, but survived him, 274. 
where the wife has been judicially separated from her 
husband, 275, 395. 

where the wife has obtained a protection order, 275, 395. 
revocation of wills by marriage, 275. 
exception, 276. 

an appointment “at her decease” means an appoint- 
ment by will only, 262. 

execution of a general power by, by a married woman,^ 
413. 

Witness, husband and wife against each other, 437. 

Writing, 

agreements in consideration of marriage must be in, 287- 
290. 

consideration rnhst also be set down in, 287. 
a part perfoimanco is sufficient to take the agreomeat 
out of the sWute, 291. 
what is a part performance, 291. 
marriage is not a part performance, 291. 
fraud may make a parol promise binding, 292, 

York, customs of, permitted a married woman to make a 
will of realty, 268. 

Younger Children, provisions in a marriage settlement 
for, 351. 
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POWELL ON EVIDENCE. By CTJTLEB & GBITEIN. 

— Fourth Edition. 

POWELL’S PEINGIPLES and PEACTICE of the 
LAW of EVIDENCE. Fourth Edition. By J. Ctjtleb, B.A., 
Professor of Enghsh Law and Jurisprudence, and Professor of 
Indian Jurisprudence at King’s College, London, and E. F^ 
Griffin, B. A., Barristers-at-Law. Post 8vo. 18s. cloth. 1875 

“ There is hardly any branch of the changes have been effected of recent 
law of greater interest and importance, j^ears. We are, therefore, all the more 
not only to the profession, but to the mclined to welcome the appearance of 
public at large, than the law of evidence, the Fourth Edition of this valuable 

On this branch of the law, moreover, Law Examination Journal. 

all weil as on many others, important 


DENISON AND SCOTT^S HOUSE OF LORDS APPEAL 
PRACTICE. 

APPEALS TO THE HOUSE OF LOEDS: Procedure 

and Practice relative to •English, Scotch and Irish Appeals; with 
the Appellate Jurisdiction Act, 1878; the Standing Orders of 
the House; Directions to Agents; Forms, and Tables of Costs. 
Edited, with Notes, Eeferences and a fuU Index, foimng a 
complete Book of Practice under the New Appellate System. 
By Chah, Marsh Denison and Cuas. Henderson Scott, of tho 
Middle Temple, Esqs., Barristers-at-Law. 8vo. IGs. cloth. 1879 


“ The most irnporbint portion of the 
work, viz., that conceniing the Proce- 
dure and Practice on Appeal to the 
Houhg of Lords, contains information 
of th(5 most important kind to those 
gentlemen who have business of this 
nature; it is well and ably compiled, 
and the practitioner will find no diffi- 
culty in following the various steps 
indicated. 

“ The wliole book is well and carefully 
prepared, and is unusually readable in 
its sWle .” — Justice of the Peace, 

“ This is a small volume upon a sub- 
ject of the greatest practical interest at 
the present time, for, notwithstanding 
the changes which have been made in 


the coiLstruction of the ultimate Court 
of Appeal, there are no two opinions as 
to the position which it holds in the 
confidence of the profession and tho 
ublic. A learned introduction gives a 
rief but sufficient historical sketch of 
the jurisdiction of the House of Jjords, 
is followed by a practical treatise, 
whi(‘h is a complete and well-written 
guide to the procedure by which an 
Appeal is begun, continued, and ended, 
including an important diapter on 
Costs. In an Appendix are given ^the 
Act of 1876, the portions of the Supreme 
Court of Judicature (Ireland) Act, 1877, 
and the Scotch Statutes, Forms, and 
Bills of Costs .” — Law Times. 


DAVIS’S ‘labour laws OF 1875. 


THE LABOUE LAWS OF 1875, with Introduction 
and Notes. By J. E. Davis, Esq., Bairister-at-Law, and late 
Police Magisti'ate for Sheffield. 8vo. 12«. cloth. • 1875 

CRUMP’S PRINCIPLES OT MARINE INSURANCE 


THE PEINGIPLES OF THE LAW EELATING TO 
MARINE INSURANCE AND GENERAL AVERAGE in 
England and America, Vith occasional references to French and 
German Law. By F. Octavius Crump, of the Middle Temple, 
Esq., Barrister-at-Law, In 1 vol. royal 8yo. 21s. cloth. 1875 
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HAMEL’S CUSTOMS LAWS. 

LAWS OF THE CUSTOMS, 1876, consolidated 
by direction of the Lords Commissioners of her Majesty’s 
Treasury. With practical Notes and Eeferences throughout; 
an Appendix containing various Statutory Provisions incidental 
to the Customs; the Customs Tariff Act, 1876, and a Copious 
Index. With Supplement to 1882. By Felix John Hamel, 
Esq. Post 8vo. Ss. 6d. cloth ; demy 8vo. 4s. 6d. 1883 

SHELFOBD’S JOINT STOCK COMPANIES.— 
Second Edition by PITCAIRN and LATHAM. 

SHELFOED’S lAW of JOINT STOCK COMPANIES, 
containing a Digest of the Case Law on that subject ; the Com- 
panies Acts, 1862, 1867, and other Acts relating to Joint Stock 
Companies ; the Orders made under those Acts to regulate Pro- 
ceedings in the Court of Chancerj'^ and County Courts; and Notes 
of all Cases interpreting the above Aftts and Orders. Second 
Edition, much enlarged, and bringing the Statutes and Cases 
down to the date of publication. By Dfivii) Pitcaikn, M.A., 
Fellow of Magdalen College, Oxford, and of lancoln’s Inn, 
Bamster-at-Law, and Fiiancis Law LatTiam, B.A., Oxon, of 
the Inner Temple, Barrister-at-Law% Author of “A Treatise on 
the Law of Window Lights.” 8vo. 21«. cloth. 1870 

DREWBY’S FORMS OF CLAIMS AND DEFENCES. 

FOEMS OF CLAIMS AND DEFENCES IN CASES 
intended for the CHANCEKY DIVISION OF THE HIGH 
CO¥ET OF JUSTICE. With Notes, containing an Outline of 
the Law relating to each of the subjects treated of, and an 
Appendix of Forms of Endorsement on the Wiit of Summons. 
By C. Stewart Drewry, of the Inner Temple, Esq., Barrister- 
at-Law, Author of a Treatise on Injunctions, and of Reports of 
Cases in Equity, temp. Kindersley, V.-O. , and other works. Post 
8vo. 9^. cloth. 1876 


“Mr. Drewry’8 plan of taking the 
facts for the forms from reported cases 
and adapting them to the new rules of 
pleading, seems the best that can be 
adopted. The Jonns we have looked at 
seem to be /airly correct.” — Solicitors* 
J oumal, 

“ The eq\i^ draitemen of the present 

nOBEBTS’ PRINCIPLES < 


day, who, however experienced in the 
niceties of the past system, cannot hut 
need the aid of a thus compiled, 
and, trusting to its guidance, benefit in 
time and labour saved; while to the 
younger members of the profession es- 
peciailv we cordially recommend the 
work .” — Irish Law Times. 

' EaUITY.— Third Edition. 


THE PEINCIPLES (JF EQUITY as administered in 
the SUPREME COURT OF JUDICATURE an^ other Courts 
of Equitable Jurisdiction. By Thows Archibald Roberts, 
of the Middle Temple, Esq., Barrister-at-Law. Thii’d Edition. 
8vo. 188. cloth. ^ 1877 
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DAVIS’S COUNTY OOX7BTS PBACTICE & EVIDBNCE. 
— Fifth Edition. 

THE PEACTICE AND EVIDENCE IN ACTIONS 
IN THE COUNTY COURTS. By James Edward Davis, of 
the Middle Temple, Esq., Barrister-at-Law. Fifth Edition. 8vo. 
388. cloth; 438. calf. 1874 


DAVIS’S COUNTY COURT RULES AND ACTS OF 1875 
and 1870. 

THE COUNTY COUET EULES, 1875 and 1876, 
with Forms and Scales of Costs and Fees; together with the 
County Courts Act, 1875, and other recent Statutes affecting the 
J urisdiction of the County Courts. Forming a SUPPLEMENT 
to the Fifth IMition of the COUNTY COURT PRACTICE and 
J^VIDENCE, but entirely complete in itself. By James Edward 
Davis, of the Middle Temple, Esq., Barrister-at-Law. In 1 vol. 
8vo, 168. cloth. 1876 


DAVIS’S EaUITY AND BANKRUPTCY IN THE 
COUNTY COURTS. 

THE JURISDICTION & PEACTICE of the COUNTY 
COURTS in Equity (including Friendly Societies), Admiralty, 
Probate of Wills, Administration, and in Bankruptcy. By J. E. 
Davis, of the Middle Temple, Esq., Barrister-at-Law. 1 Yol. 8yo. 
18s. cloth; 228. calf. 1872 


CHADWICK’S PROBATE COURT MANUAL. 

Corrected to 1876. 

EXAMPLES of ADMINISTRATION BONDS for the 
COURT of PROBATE ; exhibiting the principle of various Grants 
of Administration, and the correct mode of preparing the Bonds in 
respect thereof ; also Directions for preparing the Oaths ; arranged 
for practical^utility. With Extracts from Statutes ; also various 
Forms of Affirmation prescribed by Acts of Parhament, and a Sup- 
plemental Notice, bringing the work down to 1876. <By Samuel 
Chadwick, of her Maj esty'^s Court of Probate. Roy. 8vo. '128. cloth. 


CHUTE’S EQUITY IN RELATION TO COMMON LAW. 

EQUITY UNDEE THE JUl)ICATUEE ACT, or tke 
Relation of El^uity to Co|;^on Law. By Chaloner William 
Chute, Barrister-at-Law; Fellow of Magdalen College, Oxford; 
Post 8vo. 98. cloth. 1874 
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MOZLET AND WHITELEY’S CONCISE LAW 
DICTIONABY. 


A CONCISE lAW DICTIONARY, containing Short 
and Simple Definitions of the Terms used in the Law. By 
Herbert Newman Mozley, M.A., Fellow of King’s College, 
Cambridge, and of Lincoln’s Inn, Esq., and George Crispe 
Whiteley, M. a. , Cantab, of the Middle Temple, Esq. , Barristers- 
at-Law. In 1 vol. 8vo. 20s. cloth; 26s. brown calf. 1876 


“This book is a ffreat deal more 
modest in its views than the law dic- 
tionary wo reviewed a little while Jiffo. 
It-s main object is to explain briefly 
Icffal terms, both ancient and modem. 
In many wises, however, the authors 
have added a concise statement of tlie 
law. But, as the work is intended botli 
for law’yers and the public at larfce, it 
does not profess to g-ive niort^ than an 
outline of the doctrines refeiTed to under 
the several headings. Having I’e^'urd to 
this design, we think the woik is widl 
and carefully edited. It is exceedingly 
ooraplote, not only giving terse explana- 
tions of legal phrases, but also not ices of 
leading cases and short biographies of 
legal luminaries. We Aay add that a 
vei*y convenient tiible of reports is given, 
showing tlie abbreidations, th<^ date and 
the court, and that tlio hook is very well 
printed.” — Solicitors' Journal, 


“ This book contains a large mass of 
information more or less useful. A 
considemble amount both of labour and 
learning has evidently ht*en expended 
upon it, and to the geneml public it may 
be retsoinmended as a reliaole and use- 
ful guide. liuw students desii-ous of 
ci'amniing ^\ill also And it accei)table.” 
— Laic Times, 

“It sliould contain everything of 
value to he found in the otln’r largt^r 
works, and it should he usf'ful not 
merely ^o the legal profession, hut also 
to the general imblie. Now, the work 
of Messi s. Mozk-y and Wbiteh'y appears 
to fulfil ^hose very eonditions; and, 
while it assists the lawyer, will he no 
less useful to his client. On the whole, 
we r(‘j)eat that tlie work is a praise- 
worthy i>ef()ntianeo w'hi<di deseiv<'s a 
place in the libi-aries both of the legal 
profession and of the general imhlic.” — 
Irish Law Times. 


DE COLYAR’S LAW OF GUARANTEES. 

4 TREATISE ON THE LAW OF GUARANTEES 
and of PRINCIPAL and SURETY. By Henry A. I)e (Jolyar, 
of the Middle Temple, Barrister-at-Law. 8vo. Ids. cloth. 1874 


“ Mr. Colyar’s work contains internal 
eyidencethat he is quite at home with his 
subject. His book has the great merit of 
thoroughness. Hence its present value, 
and hence wo vimture to predict will bo 
its enduring reputation .” — Law Times. 


“ The whole work displays great (.'are 
in its lu’oduction ; it is clear in ila state- 
ments of the law, and the n'sult of the 
many autlamties collected is stated 
■with an intelligent appreciation of the 
subject in hand .” — Justice of the Teace. 


TBOWEB’S PBEVALEirCE OF EaXTITY. 

A MAirtJAL OF THE PREVALENCE OF EQUITY, 
imder Section 25 of the Judicature Act, 1876, amended by tbe 
Judicatui% Act, 1875. By Charles Francis Trower, Esq., 
M.A., of the Inner Temple, Banistor-at-Law, late Fellow of 
Exeter College, and Yinerian Law Scholar, Oxford, Author of 
“ The Law of Debtor and Cf editor,” “ The Law of the Building 
of Churches and Divisions of Parishes,” &c. 8vo. 5b. cloth. 1876 

“The amount of information con- whole^t apjKjars to be aocigate. The 
tained in a compressed form within its work has b^n carefully revised, and it 
pages is very considerable, and on the well and clearly printed .” — Law Times. 
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FAWCETT’S JjAVr OF LAKDLOBD AKD TENA37T. 

A COMPENDIUM OF THE LAW OF LANDLOED 
AND TENANT. By William Mitchell Fawcett, E»q., of 
Lincoln’s Inn, Bsmster-at-Law. 1 vol. 8vo. 14». cloth. 1871 

“ Thi* new iMimpendiimi of tlie law on tiona, and lonfnia^ as untechnical 

a wide and ctnnplieati’d KTilijeH, upon aa the subjeot admits.’ — Lato Journal. 
which information ia ennstantly re- “ Mr. Faw’i^tt tak<‘H advantage' of this 
quin?d by a vast nmiilnT tjf peraoiia, is ehuracteri.Htio of modem law to impart 

sure to la' in request. It never wandeia to hi.s eompendium a degree of authen- 

from tlie point, ami being intended not iu tti/ which greatly enhances its value as 
for Htndentg of the law, but for leasora a convenient meomm of reference, for 

and U.'sai'ca, and their imimaliate ad- he haa .statfnl the law in the very 'words 

4, wisely avoiils historical disqiii.si- of the authorities .” — Law Magazine. 

HUNT’S LAW OF FRAUDS AND BILLS OF SALE. 

THE loVW relatinf- to FRATTHITLENT CONYEY- 
A AT ’MS undor tho Stiitutiin Eliziibotli and the Bankrupt Acts; 
with IbiiiiiirkH on tlio Law roluting to Bills of Sale. By Arthur 
J osKrii Hunt, of the Inner Temjde, Estp, Barrister-at-Law, 
Author of “A Treatise on*tho Law ndating to Boundaries, Fences 
and Foreshnr(Ls.” Bo.st Hvo. 9a. cloth. 1872 

” Mr. Hunt lias hrought to^eur upon suhjects of the work.”— Magozvte.. 
the Hubjoct a I'leimio.ss (»f statement, “Mr. Hunt’(j| Isiok ia aa readable aa 

an onleilincs,s of iirraiigejnent and a a treatise on so Us'hnical a subject can 

subtlety of logical acutcucss whicJi well be made. Mr. Hunt’s arrange- 

enny him far towards a eoiupleti' sys- merit of his materials follow's an orderly 

teniatization of all the case.s. NeitlM r and intelligible plan. The index is 

has hi.M indust^’ IsK'n lacking; the cases apparently carefully prepiu’ed, and the 

that have arisen under * The Hank- biMe of cases shows that none of the 

niptcy Act, and umler the Hills reecnt case's have been overlooked. Mr. 

of Sale Act, hai'C ln'cn (yircfully and Hunt lias produced a really useful book 

ooinplotely noted uji and disjHised by uiiem'umla'red by useless mutter, which 

him in tlu'ir appiojirinte places. ’Ilie dewrves gi-eat success as a manual of 

imiex also i« both aiM'umte and careful, the law' of fraudulent dispositiona of 

and securr^s much facility of I’efen’uce property .” — Law Journal. 

to the various mutters wluch aw; the 

BUND’S AOBICXri.TXTBAL HOLDINGS ACT, 1876. 

Tlie LAW of COMPENSATION for UNEXHAUSTED 
AGEICULTUEAL IMI’EOVEMENTS, as amended by the 
Agi-icultural Holdings (England) Act, 1875. By J. W. tyiLLls 
BuPO), M.A,, of Lincoln’s Inn, Barnster-at-Law, Author of 
“ The Law relating to Salmon Fisheries in England and Wales,” 
&c. 12mo. 5f}. cloth. 1876 

POWELL’S LAW OF INLAND CARRIERS.— 
Second Edition. ' 

THE LAW OF INLAND CAERIERS, 
especially as regulated by the Railway and Canal Traffic Act, 
1854. By EdmWd Powell, Esq,, of Lincoln College, Oxon, 
M.A., and of the Westen^ Circuit, Barrister-at-Law, Author of 
“Principles and Practice of the Law of Evidence.” Second 
Edition, almost re-written. 8vo. 14s. cloth. 
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FOI«KABD ON SLANDSB St UBSL. —Fourth Edition. 

THE LAW OF SLANDEH AND LIBEL (founded 
upon Starkie’s Treatise), including the Pleading and Evidence, 
Civil and Criminal, adayited to the present Ihoceduiv; also 
MALICIOUS PROSECUTIONS and CONTKMITS of COURT. 
By H. C. Folkahd, Barrister-at-Law. In 1 thick vol. roy. Hvo. 
45s. cloth. — 

PYE ON CLAIMS TO DEBTORS’ ESTATES. 

NOTES ON THE C(4NFLlCTINa CLAIMS TO THE 
PROPERTY OF A DEBTOR. By Hkxhy John Pyk, of the 
Inner Temple, Estp, Barrister-at-Ijaw. Just published, post 
8vo. 3s. (UL cloth. ^ IHHO 


COOTE’S PROBATE PRACTICE. Eighth Edition. 

THE COMMON FOIJM PRAiHK^E OF THE HIGH 
COURT of JUSTICE in granting Probatt's and Administrations. 
By IIexuy ('haules Coote, F.S.A.,*late Proi tor in Doctors’ 
Commons, Author of “The I’ractico of tlie E<‘cl(‘siastical Courts,” 
&c. &c. Hth Edit. In 1 vol. Svo., 2 (m. ♦loth ; calf, 1H7H 


f'oruiH ns iu this n'ork an in strirl nri'nrtfn ix'f ir>th th^, Onirrs nf 

ntid ftsrisiniiM o f tin' linn. Sir J n nn s Hnnm n, umi nrr {hi“ir irhirh <trr in uim 

in thr l‘rinrifiiil Ifijislni of th' l*r<ihu(r I tirisntnii ! ('nurt 

“ The ubovo iH another rmin^' for what now and uxoful fomiH; and 1h«' finthnr 
is commonly known 0) the profoKKion hh Iium nol only aflcinptod. hut luiH in tho 
()<x»te’H lYidiato lYactit'o, a work about main in adopting th<* fonn»» 

»i.s indiHpen.sahU* in a K(»lioitor'H olHt'f as and dircotionw uiuii r tho okl l*rol)aU> 

any hook of pmetiw^ that is known to practir«‘, as ortOtodiod in pi-cvicms <sli- 

ns. Tho sfvontli edition is chioHy dis- tiiUH of tlu> work, to flu* now procoduro 

tiujruishahlo from tho sixth <Hlilion in under the Judicature Acts, Holi<>iU»rH 

tliis, that certain imixirtnnt moditi<‘a- know tliat the iJitlleiilties in t he way of 

tioiis and alterations are ofUrttHl w'hieh mtisfyim; tlie dilferent clerks at. Somor- 

liav* been r«‘ndenHl noeessar>’ hr tlie wet House are fretpjfmtly fJireat, aurl 

Judicature Acts. .Tvidicial decisions there is nothing' so likidy to tend U> 

subsequent to the last edit ion have lM‘on simulieity of prai'tioo us Mr. (kaito’s 

carefully noted uii. We notice several hook.”— Low T 'nars. 


TRISTRAM’S CONTENTIOUS PROBATE PRACTICE. 

THE C0NTENTT0U8 PRACTICE OF THE HIGH 
COURT OF JUSTICE, in respect of Grants of Probates and 
Administrations, with the Practice as to Motions and Summonses 
in Non-contentious Business. By Thomas Hutchinson Tris- 
tram, Q.C., D.O.L., Advocate of Doctors’ Commons, of the Inner 
Temple, pllSancellor of the Diocese of London. Demy Svo. 215. 
cloth. ^ 18S1 

TOMKINS & JENCKEN’S MOISeRN ROMAN LAW. 

COMPENDIUM OF THE MODERN ROMAN LAW. 

Founded upon the Treatises of Puchta, Von Vangerow, Arndts, 
Franz Mohlor, and the Coi^ius Juris Civilis. By Frederick J. 
Tomkins, Esq., M.A., D.C.L., Author of the ‘ Institutes of 
Roman Law,” translator of “Gaiu8,”Nc., and Henry Diedrich 
Jencken, Esq., Barristers-at-Law, of Lincoln’s Inn. Svo. 
145. cloth. • 1870 
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SHELFOBD’S BAXLWAYS.—Fourth Edition, by Glen. 

SHELFOED’S LAW OF BAILWAYS, containing the 
whole of the Statute Law for the Regulation of Railways in 
England, Scotland and Ireland. With Copious Notes of Decided 
Cases upon the Statutes, Introduction to the Law of Railways, 
and Appendix of Official Documents. Fourth Edition, oy 
W. CiTNNiNoiiAM Glen, Barrister-at-Law, Author of the “ Law 
of Highways,” “Law of Public Health and Local Govern- 
ment,” &c. 2 vols. ro3'al Hvo. ()3«. cloth; 758. calf. 1869 

“ T/iA vwrk niufit fake ifn nw/ue.sli/mahle nieritn. Blit we niay nevertheless he 
jaatifwn o/t the htnlinff M/niual oj the ponilittM to observe that u-hnt has 
Itnilwafj Law of fireat Itrilainy — Law hitherto been considered as * the best trork 


Mafffuine. 

"yft atiif r/tte tee rtkoy reuture to pre- 
dict that Mr. ('u/ifiinyham (iten's edi- 
tion of Shrljord on Itoilwa'js vi/f )ie the 
standard toorh of oitr day in that depart- 
ment <f law.*' - Law Jnurna!. 

“ Far 1 m“ it froiu uh to uiulor value Mr. 
Siu'lford’s lulniurs, or to diKparag'e his 


07t the subject' (Sholford), has been im- 
measvraldy itriproved by the application of 
Mr. tr/eu's di/iyence and learning. . , . 
Huflieieut, however, has l)oen done to 
sluiw tlittt it is in ev(‘ry resjieet worthy 
of the reputation w’hich the work has 
always enjoyed.” — Justice, of the Peace. 


GRANT’S BANKERS AND BANKING COMPANIES. 
Fourth Edition; By C. C. M. PLUMPTRE. 

GRANT’H TUT-LJlTISE ON THE RELATING 

TO BANKERS AND BANKING COMl’ANIES. With an 


Appendix of the iuo.st iiiij>ortiiut Statutes in force relating 
thereto. Foxirth 1‘idition. W’ith Supplement, containing the Bills 
of Exchange; and Bills of Sale Acts, lti82. By C. C. M. Rlumptbe, 
of the Middle Toinple, Esq., Barristor-at-Law. 8vo. 298. cloth. 

*♦* The Supplement may hr had separately f price 3s. sewed. 

” Eig'lit years suiiiei’d hi exhaust the the sterlinj? merits which have ac- 
quired for it the hig^h position which it 
holds in standard legal literature. 'Mr. 
Fisher has annotated all the recent 
cases.” — Law Times. 


seettnd edition of this valuable and 
standard work, we need only now' 
notice the imyirovemonts whieh have 
lieen made. W'e have onee more looked 
through the work, and recognize in it 


FISHER’S LAW OF MORTGAGE—Third Edition. 

The LAAV of MORTGAGE and OTHER SECURITIES 
UPON BROI’ERTY. By William Eichaud Fisitek, of 


Lincoln s Inn, Esq., Barrister 
clotii; 728. calf. 

” This work has built up for itself, in 
the exiwrienced opinion of the profi's- 
sion, a very high nmuhttionfor can'ful- 
nesH, accuracy and lucidity. Tliis r«>pu- 
taUon is fully nuiintaiiu'd in the preoent 
(Hiition. The law of securitic’s u]>on 
property is confesseHlly intricate, and, 
probably, as the auUior j ustly ohsen’es, 
embraces a greater variety of learning 
tluin any othtT single branch of tiie 
Enghsh law. At the same time, an 
accurate knowledg# of it is essential to 
every practising barrister, and of ttaily 
requirement amongst solicitors. To all 
such we can contidently recommend Mr. 
Pisherts work, which will, moreover, 

_® = 


at-Law. 2 vols. roy, 8vo. 608. 

1876 

rove most useful reading for the stu- 
ent, both as a storehou^’O of informa- 
tion and as intelleetuid exercise.” — 
J.air Mayazine. 

We nave received the third edition 
of the Iaiw of Mortgage, Dy William 
liiehard Fisher, Bamster-at-Law, and 
we are very glad to And that vast im- 
provements have lH*en made in the plan 
of tJwj work, which is due to the incor- 
wration therein of what Mr. Fisher 
dtwigned and executed for the abortiv© 
I.>ig<‘st Commission. In its present 
form, embracing as it does all sta- 
tute and case law to the present time, the 
work is one of great value.”— /niw Times. 
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BOTLS’S PBBOIS OF AN ACTION AT OONNON LAW. 

FKi^XIJIS of an ACTION at COMMON loA^V, sliowing 
at a Glance the Procedure under the Judicature Acts and liulea 
in an Action in the Queon^s Bench, Common Pleaa and Ex- 
chequer Division of the High Court of Justice. By Hekbekt 
E. Boyle, Solicitor. 8vo., 58. cloth. 1881 


** In thia little manual, Mr. Boyle has 
succeeded in exhibiting a succinct and 
lucid outline of all the ordinary pro- 
ceedings in actions governed by the 
practice, under the English J udicature 
Acts and Orders, of what used to lx? 
called the common law courts. Taking 
the various steps of that procedure in 
their natural order, he summarises the 
orders of court relating to (^ch, ammg- 
ing them under distinct headings, and 
referring to authoritujs uikju their con- 
struction and application. Students 


preparing for the Pinal Examination 
oortainly need a guide of thiM dt'scrip- 
tion, and Mr. Boyle has weU sup)di(\l 
that nml . Indeed , we do not remi'iulier 
hiiviiig ever la'fore stHsn the English 

{ mMXHlurf* so well explainiMl wiiliin so 
>rief a tximpasM.” — Irish Lnuf Timrs. 

“ A student who is ignorant of pro- 
ciHlure, and desii'es to pinparo for his 
Final Exammation, will do well b» pro- 
ouix* Mr. Boyle’s work," — Law h'xaminrt- 
tt4)u Journal. 


BEBFOBB^S FINAL EXAMINATION GXJIBE TO 
PBOBATE ANB BIVOBCE.~2iid Edition. 

THE FINAL EXAIMINATION GIJIHE to tlu^ TAW 
of PROBATE anfl DIVORCE: coiitiiiniiig a l)ig(*st of Final 
Examination Questions wnth the Answers. By E. 11. Bedfoui), 
Solicitor, Temple, Author of the “ Final Examination Guidi* to the 
Practice of the Supremo Court of Judicature.” In 1 vol. post 
8vo. Os. cloth. 


BEBFOBB’S FINAL EXAMINATION GUIBE. 

XHE FINAL EXAMINATION GUIDE TO THE 
PRACTICE of the SUPREME COURT of JUDlCATUJiK, 
containing *a Digest of the Final Examination QuestioiiH, with 
many Now Ones, with the Answers, ujkIct the Supremo Court of 
aJudicaturo Act. By Edward IIenslowe Bedi'OUI), Solicitor, 
Temple. In 1 toI. 8vo. Is. cloth. 187J 


BEBFOBB’S PBELIMINABY aUESTIONS ANB 
ANSWEBS. 

THE PRELIMINAEY (No. 54): containing the QUES- 
TIONS •£ Ue PEBLIMINAEY EXAMINATIONS (SoUcitora) 
of February, 1883, with the Answers. By Edwaed IIenslowe 
Bedford, Solicitor. 8vo., 6d. sowoil, by post Id. 1883 

Continued each term. 

By the same^uthor, on a Sheet, 1«. 

A TABLE of the LEADING STATUTOS for the 
INTERMEDIATE and FINAL EXAMINATIONS in Law, 
Equity and Conveyancing. 
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LAW WORKS PUBLISHED BY 


LEWIS’S lETBODTTCTION TO CONVEYANCING. 

PEINCIPLE8 OF CONVEYANOrNG EXPIAINED 
and ILLUSTRATED by CONCISE PRECEDENTS. With an 
Appendix on the EfiVnit of the Transfer of Land Act in Modifjdng 
ana Shortening Conveyances. By Hubert Lewis, B.A., late 
Scholar of Emmainud (Jollege, Cambridge, of the Middle Temple, 
Barrifiter-at-Law. 8vo. 18«. cloth. 1863 


“By tho diliprf'iit and painstakiia? 
Htudint who hnH dulv maMU'ml tho hiw 
of projM^Tty, thin work will undoubUdly 
be luuled ttH a vory ooniprehonxiv** ex- 
ponent of the IhiiK'iplen of (!orivey- 
ancing'.” — Ijf.ffulr.inn, or Ariidfd CUrks* 
Mat/mifir. 

“Mr. Ijcwishafl a)ntributcd a valuable 


aid t<» the law Htudent. He ha« con- 
(lenMxi the Practice of Conveyancing 
into a shape that W'ill facilitate its 
t<>ntion on the memory, and hia Pre- 
cedenta (uc iwefully arranged a« a series 
of progrewive lessons, which may be 
either used as illustrations or exercises.” 
Imw Timts. 


PHILLIMORE’S INTERNATIONAL LAW.-3rd edit. 


Vol. I. 8t’o. cloth ; Vol. 11, 2G.s. cloth. 

COMMENTARIES ON INTERNATIONAL LAW. 
By tho Right Hon. SirCIoBERT Phillimore, Xnt., P.C., Judge 
in the Prooato, Mutriinoniul, Divorce and Adviiralty DinKit)n of 
tho High Court of JiMico. ’ 1879 

VoK lU., xmoul fditiiiii prlrt- ; I'ol. /T., arrohd eihiion (1874), 

jirirr ;U.v. riofh, mofi hr heni srpornlrlif (o roiiijilrti Hi'tn. 

liitreu't jroni J'ovndiht /hi Ainrrunii Snitritlilt/,'*' hi/ (Jr.oKOK P»KM|h {Jiostnn, U,S.), 
— “ Sir Holx'ft 1 hdliniov*', the present Uueen’s Advocate, and author of the most 
eomi)rehensive uni syHtemiitic ‘(XimmentarieH on Intenmtioiial Ijtiw’ tW England 
has produced.” 


“The authority of this work is admits 
tedly great, and the learning and ability 
dis]jlaye(l in its preimintion have Ihm'h 
reeoimiztMl t»y writerH on public law b<»th 
on tne (’ontinont of KuroiH- and in the 
Ihiited Htutx's. With this iu'<CHsarily 
imperfect sketch we must (‘♦tuelude our 
notii't* of the tii'st volume of a work 
whieh forms an impiirtant eontribution 
to the literature of public law. The 
i»ook is of great utility, and one whiiii 
should tlml a plai-e in the libmry of 
every civilian.”— b<ne Manozim . 

“ It is the most etimi)lete repository of 
matters hearing upon intenuitionul law 
that wc have in die language, W'e uetHl 
not repeat tlie (nminendatious of the 
text itself OH a tnuitise or series of 
tn'utises whieh this journal expi'esstni 
upon ilio (yiXH'aranco of the two tirst 
volumes. Tne reputation of the Author 
is too well established and t<K) widely 
known. Wo eonteiit ourseJs'es with tes- 
tifjing to the fuluoss and thoi-oughness 
of the work as a eompilatioa after an 
inspection of the tliret* volumes, (2nd 
edition ).” — JhskiH ^CHilni SUiUsi) Daily 
jfrftwrfwer. * 

“ Bir Roliert Phillimore may w«m be 
proud of this work as a lastii^ record 
of his ability, learning and his industry. 


Haying nuu! the work carefully and 
iritically, we are able to liighly reeom- 
Ilientl it.” — Dnw Jniirniil, 

“The second (Klitiou of Sir Eohert 
Phillimorc’s Comiucntarios contains a 
emisidcrublc amount of Valuable addi- 
tional matter, Iwaring more c*sjx‘eially 
on (lucstionsof inteniational law raised 
by the wars and contention.s that havtt 
broken mil iii the world siiK-c the pub- 
lication of tlic llrst iKiition. Having 
upon a former occasion disenased at 
some length Uie gcneiul principles and 
exiH'ution of this important work, we 
now- ])ro]io.sc to oontiiie oiij-selves to a 
bvicl examination of a single question, 
oil which Bir Robert Phuliiuore may 
justly be regarded as th% latest autho- 
rity and as tho ehainpion ofthe princi- 
ples of mariliiue law, which, dowTi to a 
i-eeent ixu-iod, were maintained by this 
wnintiy, and whicli wtu’c ^ one time 
accepted without question by the mari- 
tinit‘ pow ers. Sir Holx^rt Phillimore has 
examin'd with his usual learning, and 
estaHishcd without the possibility of 
doubt, the histoiy of the doctrine ‘ free 
ships, fm? goods,’ and its opjiofiite, in 
the thin! volume of his ‘ Commen- 
tanes (p. 3<)2i.” — Edinburoh Mevifte, A’iti. 
m,Oclohrr, 1876. 




MESSRS. BUTTERWORTH, 7, FLEET STREET, E.C. 16 


Tnn>E&HIl4l4*S SSTTI^ED UUMD ACT, 1SB2. 

THE SETTLED LAND ACT, 1882; with an Introduc- 
tion and Notes, and Concise Precetionts of Conveyancing and 
Chancery Documents required under the Act. By Artucii 
Underhill, M. A., LL.D., of Lincoln's Inn, Barristor-at-Law, 
Author of “ A Concise Treatise on Private Trusts,” “A Manual 
of Chancery Procedure,” &c. Assisted by Ralph IIawtrey 
Deane, B.A., of Lincoln’s Inn, Barrister-at-Law. Post 8vo. 
8«. cloth. 1882 

UNDERHILL^S CHANCERY PROCEDURE. 

A PRACTICAL and (JONCISE MANUAL of the PRO- 
CEDURE of the CHANCERY DIVISION of the 1110 11 (X)Uh‘T 
of JUSTICE, both in Actions and Matters. By Arthur Undeu- 
HliA., LL.D., of Lincoln’s Inn, Barrister-at-Law. 1 vol. jK)Ht 
8vo., 10a. 6d. cloth. 1881 

“ We would adviw' it« perusal by all nowsHai^’ iiiformatiou riwpet'tixar tlu' 
students and young practitioners.” — js^euliar practice in the (njunwry Divi- 
JuMictt of the Tracf . sion. '^he work eunnot fail t4> he of 

” Mr. U’nderhill hits prt>duco<l witliin gn^at st>rvi(' 4 ' t4) tin* «tudeiit, CMptH-iallv 

small compass a very useful work on if he iLS]m’<N for Ilonoi-s, and he will 

Chancery lYactiee,” — Jjiw StudmU* tind it a (^m]>let4' work ti> liis purpow, 

Journal. while to Ou* practitioner sut'h acctirate 

“ This most excelk’iit treutist* on infurruatioii as is eonvcytsl in its pages 

Chancery Practice supplies a long exist- can hardly hiil t4> lx* of stn vice ; and, 

ing want. Within a eoniparatively like its co)n]>anions, tlu' now well-known 

small space Mr. TTnderhill, in his usual * UuilerliiU’s Torts,’ and ‘ lashThill’s 

clear, emphatic and intelligent mann«T, Trustt'es,’ the volunu' will lai'ct with a 

has supplied the student with all the retuly salt*.”-- f 'iuni. 

UNDERHILL’S LAW OF TORTS.-Third Edition. 

A SUMMARY OF THE LAW OF TOUTS, OR 
WRONGS INDEPENDENT OF CoNTUA(’T, including the 
Employers’ Liability Act, 1880. By Arthur Uxhkrhill, LL.D., 
of Lincoln’s Inn, E.sq., Barrister-at-Ljiw ; assist c«l by (\M. 
Plumptre,* of the Middle Tempke E.s4|., Barristor-at-Lsiw. 
Third Edition, i^ist 8vo. 8s. cloth. 1881 

‘‘ He has set forth the elements of the ‘‘ Tlie plan is a gocnl one and has Ixxm 
ftw with eleamoHs and accuracy. The honestly (virntnl out, and u gisnl index 

little work of Mr. Underhill is incx]K‘n- fa4nlit4it4's rcfereim^ t.4) the contents of 

sive and may be relied on.” — Lnw'riinrs. the IwMjk .” — .liuit 'n e of the I'eave. 

UNDERHILL’S LAW OF TRUSTS AND TRUSTEES. 

A CONCISE MANUAL OF THE LAW RELATING TO 
PRIVATE TRUSTS AND TRUSTEES. By Arthur Under- 
hill, M.A., of Lincoln’s Inn and the Chancery Bar, Bamster- 
at-Law. • Tost 8vo. 8». cloth. 1878 

“The author so treats his subjects the mtslel of Sir Fitzjaracifl Stephen’s 
that it wih not be found a ditilcult ‘ Dijipat f*f the (.'riminal I.rfiwanu 
matter for* person of ordinary intel- of Evidence from the Indiuti 
ligenoe to retain the matter therein coa- which has followed by Mr. J’olJoek 

tained, which must be ofinstantly ue- in his ‘ Digest of the Ijaw of Partner- 

ccssary, not only to the professional ship.’ Mr. TJndi'rhill has, in the alxivo- 

man,but alst) for all those who may ttuve namcxl volume, ix-rformcd a similai' taak 

taken upon themselves the responsibili- in rtdution to the ‘ I^w of Trusts.* In 
ties of a trustee.”— J ««(«:« o/ the. Fence. seventy-six artir les ne has summarmsl 

“ Wo recently published a short re- the |mncipl»js of the ‘ 1.4fiw of Trusts’ as 
view or notice of Mr. A. F. Leach’s dwtxnotly and oixnirately as the subject 
* Digest of the Law of Probate Duty,* will admit, and has suppJemenhsl the 
and remarked that it was framed After articles with illustrations,’’ ^ ’ * 

T 
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SCBIVSir ON OOFYHOLDS.-^th Edit., by Brown. 

A TEEATI8E on the LAW of COPYHOLDS and of 
the other TENURES (Customary and Freehold) of LANDS 
within Manors, with the Law of Manors and Manorial Customs 
generally, and the Rules of Evidence applicable thereto, in- 
cluding liie Law of Commons or Waste Lands, and also the 
Jurisdiction of the various Manorial Courts. By John Scriven. 
The Sixth Edition, thoroughly revised, re-arranged, and brought 
down h) the present time, by Arciiihalo Brown, Esq., of the 
Middle Teinple, Barrister- at- Law, B.C.L., &c.. Editor of “ Bain- 
bridge on the Law of Minos.” 1 vol. roy. 8vo. 305. cloth. 1882 


BAINBBIDGE ON MIN£S.-4th Edit., by Archibald 
Brown. 


A T1?EATISE on tlie LAW of MINES and MINERALS. 
By William Bainukidge, Ewp, F.G.S., of the Inner Temple, 
Barrister-at-Law, Foui'th Edition. By Archibald Brown, 
M.A. Edin. and Oxon, of the Middle Temple, Barrister-at-Law. 

lis Work has been wjiolly re-cast, and in the greater part re- 
wiitten. It contains, also, several chapters of entirely new 
matter, W'hich have .obtained at the present day great Mining 
" ‘ 1878 


importaneo. 8vo. 40^. eloth, 
“'Jliis wort uiUHt tio uh'oady familiar 
to all romlorH wluwo praf‘ti<‘e briiiK's 
iu any manm*r in (Mvuni'ction wth 
miuoH or mining, and tlu'y woll know 
its valut'. Wo oan only wty of this tiow 
oditioii that it i« in all r»'Mi)oot« worthy 
of itH prtKleoetwoj-s.” — Law Timfx on 
'Ard fdit. 

“It wotild he entirely superfluous to 
attempt a general review of a work 


which has for so long a peri()d occupied 
tlu* position of the standard work on 
this imjsn-tant B\ihjeot. Those only who, 
hy tlie nature of their practice, have 
U'jirned to It'^ui upon Mr. Bainbridge 
as on a solid sPitf, can appreciate the 
dts }, n st'arch, the jidniirabli! method, 
and the graceful style of this model 
trcyitiso ..” — Law Journal on 3/xi edH. 


ADAMSES LAW OF TBABE-MABKS. 

A TREATISE ON THE LAW OF TRADE-MARKS; 
with the Tnide-Marks Regulation Act, 1875, and the Lord 
Chancellor’s Rules. By F. M. Adams, of the Middle Temple, 
Esq,, Bamstor-at-Law. 8vo. 7«. Gd. cloth. 1876 


NASMITETS INSTITUTES OF ENGLISH LAW. 

THE INSTITUTES OF ENGLISH LA W^— Part 1, 
English Public Law. Part 2, English Private Law 2 vole.). 
Pali} 3, Evidence and thp Measure of Damages. By David 
Nasmith, LL.B., of the Middle Temple, Barristef-at-Law, 
Author of the Chronomotrical Chart of the ILstory of England, 

&c. In 4 vols. post 8vo. 30a, cloth. 1873 1879 

%♦ The above may be had separately fb complete sets at the following 
prices Partly 10a. eloth. Part 2, 20a. cloth. Part 3, 10a. eloth. 

“ Mr. Nasmith has evidently expPbded it, the bulk of his Treatise, which is oon- 
muoh labour and care in the compilation fined to a concise exposition of the exist- 
and arrangement of the present work, ing law, appears to merit the praise of ao- 
and so far as wo have been able to test curiicy and clearness.*’— Law Magazine 
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SIB T. EBSKINE MAT’S PABLIAMENTABY 


PBACTICE.— Eighth Edition. 

A TEE.VTISE ON THE LAW, PRI\T[LEOE8, 
PROCEEDINGS AND USAGE OF PARLIAMENT. By Sir 
Thomas Erskine May, D.C.L., K.C.B., CTork of tlio IIoiiso of 
Commons and Benchor of the Middle Temple. Eighth Edition, 
Revised and Enlarged. Hyo. 428. cloth. 1879 


CoKTEiws: B(X»k I. Conatitntion, Powers and Privik*i?eH of rarliatuont.~ BcM*k TI. 
Pmcticeandl’r(K‘et*dinKsin Parlifiuu'nt.—IkHjk 111. TheMannerof iMuwinK IVivate 
Bills, witli the Standing Orders in lK)th Houhos, and the most rooent 


“ A workf which has risen from the 
position of a text hook into that of an 
authority, would swan to a tH)nsiderahle 
extent to have pissed out of tlie rang*? 
of eriticisni. It is miite unn*‘*‘<-'8sary t-o 
p<?int out tlic ex(‘<hent arrungom<*nt, 
accuraey and of)iupleh*ness wlii(^h long 
ago renderiHl Hir T. E. May’s tnatise 
the standard work on tlxe law of Pjirlia- 


luent.” — .SW/nier-*’ J ounuiL 

*• We n***-*! make no lorament upon 
the value of the work. It is an aeiOf*pt<Hl 
authiu-ity and is undeniuhly the law of 
I’arliiment. It luis Ixfn brought up to 
tlie date, a:id should Ix) in the 

luuuls of evi'ry ou«* engaged in Paiiia- 
inenhiry life, whether as a lawyer or as 
a senahxr.” — Jmw Tunt^n. 




FULTON’S Manual of CONSTITUTIONAL HISTORY. 

A MANUAL OF CONSTITUTIONAL HISTORY, 
founded on the Works of Iliilluin, (’reas)', May and Broom : 
comprising all the Ihiudamt^tihil Prineijilos and tlio Taniding 
Cases in Constitutional Law. By Fokrest I'i’LTOX, Lsu., 
LL.D., B.A., University of London, and of the Middle Temple, 
Banistcr-at-Law. Post 8vo. cloth. 1870 


TUDOR’S LEADING CASES ON BEAL PROPERTY.- 
• Third Edition. 


A SEIJSCTION of I.EADING CASES on tho lAW 
relating to liY.AJj PROPERTY, CONYl'lYANC TNG, and the 
CONSTRUCTION of WILLS and DEEDS; with Nolen. By 
Dwex Davies Timou, Esq., of the Middle Temnkh Barrish-r- 
at-Liiw, Author of Loading Cases in Etpiity.” Third Eilition. 


1 thick vol. royal Hyo. 2/. 12a. 

“The work y>efore us comprises a 
digest of decisions which, if not exhaus- 
tive of all the principles of our r<‘al 
property code, will at least l>c foun»l to 
leave Dothing«untouehed or unelabo- 
rated unde;Pthe numerous legal doc- 
trines to W'hich the eases severally relate. 
To Mr. Tutor’s trfjatment of all these 
subjects, so%oraplicated and so varitsl, 
we accord our f^ntire oommc'ndiition. 
Tlicre fire no omissions of any important 
cases r<.*hitive hi the various branches of 
the Itiw comprised in the work, noAro 
there any omissions or defects in his 
Btatemeut of the law itself applicable 
to tiie cases discussed by him. We cc»r- 
dially recommend the work to the prac- 
titioner and student alike, but especa^y 


6d, cloth. 1879 

to the former.” — SnlicUota' Joumttl aud 
livportt'r. 

“ In tliis new edition^ Mr. Tudor lias 
carefully revisotl his notes in a<!Cordunce 
with Kul>»equcnt df-cisions tliat have 
modiilKl or cxteudcfl the law as pre- 
viously expoundefl. 'Jliis an<l the other 
voluaicM of Mr, Tudor are jihreist a hiw 
libraiy in tUemsi'lves, and we are satis- 
fied that the student w<iiild learn more 
law' from the <arefij] reading of fle-rn, 
than he would acquire from doubie tljc 
time given to the clalsjraU* tieali.'S'S 
wliich Icjimfid prof^irs recomrnffnd 
the Indent to ts'ruHC, with entire for- 
gctfiffiiosH that time and bruins an.* 
limited, and tliat to do what th£fy adviao 
would be the work of a life,” — Law Time*. 
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OETOLAK’S BOHAN LAW, Translated by PBICHABB 
and NASMITH. 

THE HI8TOKY OF HOMAN LAW, from the Text of 
Ortolan’n HiBtoiro do la Legislation Romaine et Generalisation du 
Droit (edition of 187 0). Translated* with the Author’s permission, 
and Supplemented by a Chronometrical Chart of Roman Historj". 
By 1. T- 1‘HiciiAiir), Esq., E.S.S., and Davii) Nasmith, Esc]., 
LL.l)., Barn sters-at -Law. 8vo. 28s. cloth. 1871 

“ Wo know of no work, which, in our tninslation before us, it is enouf^h to 
opinion, exliibits so yxjrfect a model of say, that it is a faithful repreaen^tiou 
what a text-book oUKht to be. Of the of the original .” — Law Magazine. 


KELLY’S CONVEYANCINa DBAFTSMAN.— 2nd Edit. 

THE DHAFTSMAN : coTitaining a Collection of Concise 
IVecodents and Forms *in Conveyancing; with Introductory 
ObservatioiiH and Practical Notes. By James H. Kelly. 


Second Edition. PostMvo. 12«. 

“Mr. Kelly’s object is to give a few 
prceedentsol eueh of those instruinents 
which are most commonly rc<|mrcd in a 
solieifor’s ortioe, and for which jirei'e- 
ilents arc not ulwiiys to Ih- rnct with in 
the ordinaiy hooks on conveyancing. 
The idi'U is agitod one, and the prei-t*- 
dcnts I'onfaint'd in the liook are, g(«iier- 
ally speaking, of the ehamcter eontcni- 
ilabHl hy th(' anthor’s design. We 
mv«' been favourably inniressi'd with 
a iH'm.saJ of several <tf the prec< d<'iits 
in tliis hiM)k, and practitionei's who 
have alivady adopted fonns of their 


(W. cloth, 1881 

own will proha* ily find it advantageous 
to <*ollatc them with thow^ given hy Mr. 
Kelly. E^ich s«.'t of precedents is prc- 
fn< <‘<l by a few tci'se and practical ob- 
servations.” --.sV///c/7o/V Joi/ntitl. 

‘‘Such sbitcnu'nts of law and facts as 
ur(' eoutained in the work are accurate.” 

— I.itir .! (uu'itiil. 

“It contains matter not found in the 
more ainhiti(jus work.s on conveyancing, 
aiid we venture to think tJuitthe student 
will tind it a useful supplement to his 
nading on the subject of conveyanc- 
ing .” — Law L'xuniinatiu)^ Journal. 


BEDMAN ON ARBITRATIONS AND AWARDS. 

A CONCISE TREATISE on tlie LAW OF ARBI- 
TRATIONS and AWARliS ; with an Appendix of Precedents 


** ITie arrangement is g<K>d. thastyle 
clear, and the woik cxhuu.stivc. There 
is a useful apiwndix of pn^cetlcnts and 
Htatutf's, and a very good index.”— /aw 
'I'imrs. 

” This is likelv to prove a useful Uiok 
in praetiee. All the ordinary law on 
the subject is gf^cn shortly and in a 
convenient and acceosihle f«nn^ and 
the index is a good one.” — Solicitors' 
Journal. 

**We have no doubt but that the 


work vill he useful. The precedents 
of awards are clearly aid concisely 
dra-nn. Tlio arrangement of clmpters 
is oonvenicmtly managed. The law is 
clearly stated, and, so far as we ean 
all the imjwirtant eases healing 
din'ctly on the subject are given, while 
th»‘ index apixare it^asonahly copious. 
Iliese facts, (Himhined with the small- 
ness of the volume, ought to make the 
lH)ok a success .” — Jjaw Journal. 
c 
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BSDMAN^S BEFEKENCES UNDEB THE JUDIOA- 
TXTBE ACTS. 

The LAW and PRACTICE of REFERENCES under the 
JUDICATURE ACTS, %vith an Appendix of Orders and Fomis ; 
being a Supplement to “The Law of Arbitrations and Awards.’* 
By J H. Redman, of the Middle Temple, Esquire, Barrister-at* 
Law. 8vo. 25. cloth. 1881 


CLIFFORD & STEPHENS’ REFEREES’ PRACTICE, 
1873. 

THE PRACTICE OF THE COURT OF REFEREES 
oil PRIVATE BILLS IN PAULI AMILNT ; with Ueiuirts of 
Cases as to the Locus Shindi of IVtitioners d«*ridcd during the 
Sessions 1807—72. By Fukderick ('lifeord, of the Middle 
Tornado, and I’eaihroke S. Sterhen,'^ of Lincoln’s Inn, EsqH., 
Barnsters-at-Law. 2 vols. royal Syo. 0/. !()■<. cloth. 


In continuation of the 

Royal 8vo., Vul. I. Pari I., price 31.v. Od. ; Vol. I. Part IT., ITk?. ; 
Vol. II. Part I. 12.S'. Oif. Hewed; Vol. II. Part IL Pif. (uL H«'wed; 
Vol. II. Part III. 12y. i!>d. aewed; Vol. II. Part IV. 15s. ; and Vol. 111. 
Part I. 15^. 


CASES DECIDED DURING THE Sl’:SSlONS 1870 


to 1881, by the COURT OF REFERKLS on PRIVATJO BIJ.LS 
in* PARLIAMENT. By Frederick Clifford and A. U. 
Rickards^ Esqs., Bamsters-at-Law. 


“ These Repoi-ts tire ji eontinutinee 
of the series of ‘ ('litt'oitl find Htejilit'ns’ 
Reports,’ wliieh bof^ao in lS(i7, and seem 
to W marked by the same cait' and 
iiccnracy whieh have made tliese Re- 
p<)rts a standard for lefereneo and 
quotation by ])rae,titiuuers and the 
Court 


“The book is really a ver>' nsi'ful 
one, tiijfl Mill doiihtles,^ eomiuend ilatdf 
to Farlianieiitary ])ractitionei*».”“yiUW 

rtf 

/ UiU W. 

“The Ih'porta theiuHelves are very 
M'ell done To parlitiTiu'iihiry pnieti- 
tioners tlie Mork eanintt fail to be of 
verj’ (fTCat value.” — Solicilartt* Journal. 


SATJNDBBS’ LAW OF NEGLIGENCE. 


A TREATISE ou tlic lAWapj^icable toNEGLIGENCE. 
By Thomas W. Saundeics, Esti., Barrister- at-Law, Rectjrder of 
Bath. 1 vol. post 8yo. cloth. 1871 


“ The bixtk is udriiiiaMe ; M hih^rnall 
in bulk, it (Miutains eveiythin^ Mat is 
y, and its anaiafi'inent is such 
that one can readily refc*r to it. Ainon^o^t 
those those who have done a gw>d wt- 
vice Mr. Saunders will hud a place.” — 
Law Magazine. 


** We tinJ ver)’ eonsiderable dili(r< 
disitlaytvl. 'Jlie referencf's U> the oj 
are ^nven luueh mtjre tulJy, and ou a 
rttlional than is o>rfjniun 

W'ini textlxsjk wriUas. He has a good 
inde X . ” — ty/tk Uom' Joumal. 
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DIXON’S LAW OF PABTNEBSHIP. 

A TREATISE ON THE LAW OF PARTNERSHIP. 


By J. Dixon, of Lincoln’s Inn, Esq., Barrister-at-Law, Editor 
of “Lnsh’s Common Law Practice.” 1 vol. 8vo. 228 , cloth. 1866 


** He ha* evidently I^eatowed upon thifl 
hook the »anie wnjwdontioup labour and 
painatakinK indu*tr>' for which wc had 
to compliment him Home months Hinoe, 
when reviewing his edition of * Luwh’H 
Practicje of the Superior ( JourtH of Liw,’ 
and, a* a result, he has prcKlueed a 
clearly written and well arranged ma- 
nual upon one of the most important 
hranchcH of our mcrcuntile law .” — Law 
J ourf}nl. 

“ Mr. Lindley’s view of the .subjec-t is 


that ckf a philosophical lawyer. Mr. 
Dixon’s is purely and exclusively prac- 
tical from l>epinninf!: to end. We 
imagine that vfTy few (lueHtU)ns are 
likely to come la-fore the practitioner 
which Mr. Dixon’s lx>ok will not lx? 
found to solve. We have only to add, 
that the vfJue of the lxx)k is vt'r>' 
miip'rijilly increased by an excellent 
mu rhinal summar>' and a verj’ copious 
index.” — I.aiv Mayazint and It* 


MICHAEX. & WILL’S GAS AND WATER SUPPLT. 
Second Editiour 


THE LAW REI.ATING TO GAS WATER: 


coiiiprisitig the Bighis ;ind Dutio.s, u.s well of Ijocal Aiithoritios 
as of Private (.'ompanics in regard fhcToto, and including all 
Legislation to tin; close of the la.st Session of I^iiiiamcnt. Second 
Edition. By W. H. Michakl and J. SiiiuESs Will, of the 
Middle Temple, Esqs., Barristers-at-Law. Syo. cloth. 1877 


‘*Tl<c TiUW of (las and Water, by 
Messrs. Michael and Will, has rcio'hed 
a second edition, and the autlua-s tell 
us that they have not only brfm^-ht the 
laM' down to the pr<^sent tinu- but tlu’v 
Imvei-r'-wiittenaconsidemble portion of 
the text, particularly with reference to 
^UH. WTien the first tslition aitpeiu'ed 
we expressed mx opinion tliat the woik 


hiul been cveciitcd with au’c, skill* and 
jibdity. ’niis edition is a decidtxl im- 
provement on tlie fii'st,*and therefore 
w«' need add nfahinfr now. It is a work 
whieh has probably found its way into 
the hand.s of all intereKted in the prae^ 
tical application of tl»c Acts of Parlia- 
nx'Tit relatinp to g-tis and w’u ter supply.” 
— I.un: 


DAVIS ON REGISTRATION. 
Supplement. 


-Second Edition. 


With 


THE LAW of REGISTRATION, PARIJAMEI^TARY, 
and MUNICIPAL, with all the STATUTES and^ CASES. 
With a Supplement comprising the Cases decided on Appeal 
on the Parliamentary and MuniciffZil Begistration Act, 1878. 
ByJ. E. DavO, Esq., Barrister-at-Law. Post 8vo., los. cloth. 

* 1880 


The Supplement map he had geparatetp, 2 ?. 0 »/. 


r 

« 
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PLXTHPTBE ON THE liAW OP 00 NTBA 0 T 8 . 

A SUMMAEY OF THE PRINCIPLED OF THE 
LAW OF SIMPLE CONTILVCTS. By CiArDE C. M. 
Plumptre, of the Middle Temple, Ebcl, Barrister-at-Law. 
^ddle Temple Common Law Scholiu’, Hilary Term, 1 H 77 .) 
Post 8 vo. 88 . cloth. 1879 

* * A Companion JCork to rndtt hiU on Torts. 


“ In OUT laM volume wo had oeciiHion 
to mention with approl>ation two work« 
by Mr. Arthur UnaerhiU, A Hurnnmrj' 
of the Law of Torta, end a Conci«e 
Manual of the Law ndatinff to Trusts 
and Trustees ; the first of thos<‘ hud 
reachwl a second txlition, and in its 
preparation the axithor of the pri'stnt 
wort was associated w'ith Mr. I’ndei’- 
liill. In the prepfiraticvn of this book 
Mr. riumptr«*hasadopttHi the lines laid 
down by Mr. Underhill ; by means of 
short rules and Rub-rtiles he presents a 
summary of the leading princijiles r**- 
lutiim to the law of simple contraets, 
with the decisions of the (Courts by whi<‘h 
they are illustrated. Pait J. (U*al.s with 
the parties to a simp#*; contract, and 
treats of those porH<ins exerapt-ed from 
the perfotmanct? of their contracts by 
n>a8on of incapacity, such as infants, 
married women, lunatics, drunkanls, 
(ionvicts and bankrupts. Cluipter 4 is 
devoted to contract.s by enrjumitions 
and by agents, and the following chap- 
ter to piuhiers and paitnerships gener- 
ally. 


“ In Pari H. wt* have the constituent 
parts of a simple contract, the comant 
t»f tlu‘ iMurties, the ounaidemtion, tbepn>- 
rnist*, contracts Uhval at nunmou law 
and hy statute, and fraudulent con- 
tra cts. 

“ Pmt IIT. trives niles for making a 
simple <>i>utrHct, and treats of (Hmtracts 
within the 4fh and I7th w'ciions of the 
HtatnU' of Fraufls ; MUittxtes of Umi- 
tnfion ; the dis<‘lui.rgt' of llie obligation 
impo.'H'il hy the contract hy js’iiform- 
ance *^liy mutual ugnN'rncnt ; hy accord 
/tnd NJitisfactiou ; aud bv ois*rution of 
law ; oral evidence and VTitten fsm- 
trai ts ; ilamages ; and contracti* mad<' 
abroful . 

“ The IxHik conbiins npwartls of one 
huraht'd rul»‘s, all ably illustrabsl 
by cjes^s, and a ven' full and well- 
rom|)ileii index facilitates n!fer»>nce. 
It is more jairticuliul^ addreused to 
students, but practitioners of Iwth 
brunches rxf the legal prtifession will 
find it a useful and trustworthy guide." 
— fhmtkr of thr 


BABRY’P PRACTICE OF CONVEYANCING. 

A TREATISE on tho PRACTICE of CONVEY- 
• ANCING. By W. Whittaker Bahry, Ewj., of Lincoln’w Inn, 
Barri.ster-at-Law, lat(^ holder of the Studeiittship of tho Innw of 
Court, and Author of “The Statutory J uriKtliction of tho Court 
of Chancery.” 8vo. 18 «, cloth. I860 


“ This treatise Rujiplies a want wdiieh 
has long liwn felt. Mr. Barr>'’H work 
is essentially what it proft'sses to be, a 
toutise cm the practice of conveyancing, 
in which theoretical rules of rf?al 
property law are reftTred to only for 
the purjiOHe of elucidating the praclif«. 


Tlie trmtiw.’ is the production of a 
I>ers<m of great mcrit^aml still greater 

pHimise.”— Sollfitffr.H' .lournnl, 

“The work is ch-arly and agrembly 
written, and ably eluci^t4*s the subject 
in hand ." — Jusuct of the /Vucc, 


BARRT^S FORMS IN CONVEYANCING. 

FORMS and PRECEDENTS in CONVEYANCING; 
with Introduction and Practical Notes. By W. Whittaker 
Barry, of Lincoln’s Inn, Barrifter-at-Law, Author of a 
“Treatise on the Practice of Conveyancing.” 8vo. 218. cl. 1872 
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HBBTSLST’S TBEATIBS. 

HERTSLET’S TREATIES of Commerce, Navigation, 
Slave Trade, Post Office Commimications, Copyright, &c., at 
present subsisting between Great Britain and I\)reign Powers, 
tjoinpilod from Authentic Docuiiients by Edw^vri) Heiitslet, 
Esq., C.B., Librarian and Keeper of the Papers of the Foreign 
Office. 14 Vols. 8vo. 18/. 

Vol. I. price i2s., V o/, II. price 12e., Vnl. III. price VtH. IV. price Vol. V . 

price Vol. V I . price Vol. VI I. price 'Me , Vol. V III. }>ricrdlis., Vol. IX. 

price 80/}., Vol. X. price VoL XI. price J'ol. XII. price 40/f., Vol, Xltl. 

price 42>t.t Vol. XIV. price 42.^. clof/i, mop he had geparntelij to rrnnplete netH, 
Vol. XII. includes on Index of Snh/ectg to (he 'Twelve puhlished Volnmee, which 
Index Li oluo gold geporately^ price lU.v. cloth. 


HERTSUET’S TREATIES ON TRADE AND TARIFFS. 

TREATIES ANIV TAJUFFS regulating the Trade 
betwf'on Great Britain and Foreign Nations, oiid extracts of the 
Treaties between Foreign Powers, eontainiug “Most Favoui’txl 
Natu)n” (Causes a|)})licabl(^ to Great Jirituin in force on the Ist 
January, 187 <i. By Fdwako IIkktslk'I', Ks 4 |., C\B., Lil>rariaii 
and K“eper of tin* Paj^ers, Foreign ( ffiice. Part 1. (Austria). 
Royal 8vo. 7«. t)</. cloth. Part II. (Turkey). lo<«. cloth. 
Part 111. (Italy). lo«. cloth. Part IV. (Clvinu). 10/^. cloth. 
Part V. (Sj)ain). 1/. Is. clotli. Part VI. (Japau^ los. cloth. 


INGRAM^S LAW OF COlttPENSATION.— Secon( 


COMPENSATION to I^\N1) and HOUSE OWNERS: 

being a Treatise on the Law of the ( ’onipensation for 
in Lunds, &c. payable by Railway and othta- Public Coini)anieg 
with an Appi^idix of Forms and Statutes. By Thomas " 
IxoiLAM, of Lincoln’s Inn, Esq., Barrister-at-Tiaw, now Pi'ofessor 
of Juris])ru{lenco and Indian Law in the l^residency'’ College, 
(^dcutta. S(»cond Edition. By J. J. Fii.MES, of the Inner Tem])le, 
Esq., Barnster-at-Law. lV>st 8vo. llis. cloth. ^ 1809 


“ \\ni<>ther for ooinpanieH takinir land 
or itoldiutr it, Mr. In^iram’s volume will 
bo a Meh'omo jtfuido. With tJus in hi« 
hand tlxo lofiral advisor of a company, or 
of an owner and «j#t'upier whose pro- 
perty 18 taken, and wlio demands o*m- 

G ‘iimtion for it, cannot fail to perform 
8 duty rightly.”— Aaie Timcn. 


** Tliis wt>rk nppeai-s to bo carefully 
a 8 iH'^rands its matter. This 
|•diti»A^ is a tliijd laj-gor than the first ; 
it ('onUiin.s twicH’ as many eases, and lui 
enlargt*d index. It was ruucli calle<i for 
and doubtlcsw will i'e ft>xmd very useful 
by the practitioner . ” — Law Magazine. 
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HiaoiKS’s BiaxasT op patent oases. 


A DIGEST of the EEPORTED OASES relating to the 
W and Pnictice of LETrERS PATENT for INVENTIONS, 
decidtxl from the passinj? of the Stiitiite of to the 

present time. By Clement IDooins, M.A., E.C.S., of the 
Inner Temple, Barrister-ut-Law. Svo. KB. cloth, net. 1875 


‘Itfr. work '«'iU Im' 

as a work ot rt'fort'nro, I 'j»WHnls of ri>«> 
castes art* ; and, U-sid* s a tahlo 

of (tJnU'nts, tlioiY* is a full indox to fho 
’t nuitU-r ; and timt indox, 
enhainx's the vaJm* of (ho l<o<ik, 
avt* rost tho author nnn'!i turns 
ir and thou^'ht.’* ijnv Jnuru.it. 

“‘'Huh i» «s«t‘ntijil]y,' .-wiyn Mr, Hijf- 
jrinw in hin pn faco, * a ix M<k of r< foneno',' 
it rtniiains t<* !»■ adih’^l wltollioi th*' 
oorninlation is i^'huhh- and (aIi-oikOv,*. 
It in only fair to sjiy that wo ihuik it is ; 
and wr will add, that tin* arraUK' fiM nt 
of subject uxattiT chnmoloi^ical umh-r 
nat'll hcadlliff, tlic date, au<i douhh- or 
even treble refen’nces a]>is,‘iid»al 


Ut evrr>' <}(fS'iMii>n:, and the neat and 
carefully cxecutel index ,,whi«-h is dc- 
cidinlly alxivc the avettne' arc such tun 
nor«'adcrof * ♦>ss«aif ially u Ixsikof ixdcr- 
cnc< ‘ <'ould tjuarTcl w lUi,” " .SV>/*. utn/i’ 

iKtrnn/ . 

“The ver>' ela)>orat«’ just com- 

pleti'd by Mr. lliKK’nsi" worfliy of UaiiK 
n‘<-o^;niz<-<l by the ju'oteKsion jun a tli<*- 
rou;,dilv uw>ful Usik of reL-n nei* utK»n 
the Mif'ject. Mr Hi|wins’s «d)j»xT nas 
lss‘u to supply a reliable ami i>xhaus> 
tivc KUiiiman of the reporli'il ]aitcn( 
ea.sos deeideil in Kiiirlish i-onrts of law 
and «^Ui(y, and this objial, he rip| 
to Imve iilliiinetl.'’ .Voo/i^ 


DOWELL’S INCOME TAX LAWS. 


THE INCOME TAX LA\ys at presr nt In force in the 

IJnit<xl Kinp^doin, with jiraeticnl Neto, Appriiflits's and a eejiieiiH 
Index. By Stethkn Dowell, M. A., of laiH'oltrs Inn, Assistant 
Solicitor of Inland llcvemie. 8 vo. 12 x. <>»/. cloth. 1871 


“ To c<»mmis-«ioneis and all eon- 
w.*rfl<xl in the wuikinj? of ihi- Ineome 
Tax Mr. liowell's lMs>k uill lx- of >;T« al 

“For prac’tieiil purj^osen the cfirnpda- 
tion must j>iove \(-iy u-sdul.” I,<nr 
'rixux. 

**Wo ran hone.stly <'<aninend Mr. 
Dowell’s work to our n^iders as IxanK* 


Well done in i very reKjHa.'t,” • Oiu? 

“Mr, !>ow<irH olticial i>osition cini- 
lienth Jits huM for the work h«’ has 
undeiLiken, and his histoj-y of the 
r'!am’|t Diwk hbows hi‘W' ('areftilly and 
eonneient jonsly he jh rl<»nns what he 
undertaki'.s.” <fj ifn. 


DAVIS’S CnmiNAL LAW CONSOLIDATION ACTS. 

TnE^f'KIMlNAL lAAV COX.SOl.lD.VTION ACTS, 

lK<il ; -with an lutrixluftion and jirin tii al Nnli'.;, iUiistrat<«l liy 
a copionH reference to (?as<*s decided hy tic (.'ourt of h'nminal 
Appeal. Tojj^ether M ilh Alphahetictil Tahlos of Od‘cn<‘e.s, as well 
th( )se puiiishahle ujKm Summary Conviction <as ujmjii Indictment, 
and including tht! Offenet# undtjr the New B;inkrupt<;y Act, h<j 
anmiged as tx> present at one view the jiarticiibvr Offentje, the 
old or iioM’ Statute upon M'liich it is^oundtjd, ana the Limits td‘ 
Punishment; and a full Index. By JamE8 Edward Davis, 
Esq., Barrister-at-LaM'. ^2mo. lOa. cloth. 



26 


LAW WOKKS PUBLISHED BY 


SHSLFOBD’S SXTCOESSION, PBOBATE AND LSGACT 
DUTIES.— Second Edition. 

THE LAW relatinf]^ to tho PEOBATE, LEGACY 
and HUC(;KHB10N DIITIEB in ENGLAND, IRELAND and 
SCOTLAND, including all the Stiitutcs and the Decisions on 
those Subjects: with I'Virms and Official Regulations. Bj' 
LeoxaeT) SiielfoiU), Esq., of the Middle Temple, Barrister-at- 
Law. Tito Se(‘ond Edition, with many Alterations and Additions. 
12ino. 10^. clotl). 1861 


BAYLIS’S LAW OF DOMESTIC SERVANTS. 
By Monckton." Fourth Edition. 

THE RIGHTS, DUTIES AND RELATIONS OF 
DOMESTK’ SERVANTS AND THEIR MASTERS AND 
MISTRESSES. With a short Account of Serv'ants’ Institutions, 
Ac., and their Advantages. By T. Henry Baylis, M.A., 
Barrister-at-ljaw, of tlnCinnor Temple. Fourth Edition, with 
considerubh' Additions, by Edward P. Monckton, Esq., B.A., 
Burristor-at-Luw, of the Inm'r Temple. Fscap. Hyo. 2«. 1873 

SEABOBNE'S LAW OF VENDORS & PURCHASERS. 
Second Edition. 

A CONCISE MANTTAL of the LAW of VENDORS 
and PURCHASERS of REAL PROl^ERTY; with a Sunplo- 
ment, including the V(*ndor and Purchaser Act, 1874, with Notes. 
2nd Edit By Henry Sea burni:. PostBvo. 10a. (k/. cloth. 1879 

*** T/iis Work in lirnu/ntt! to furnish I'rnrtitioorrs with nn rnsy inmns of reference to the 
tntorij Knoctmvids oml J mhriot ftrrisltins rrf/uloti of/ the Transfer of lieol l*ro- 
t;j,nnil also to briny these <{uthor<ti*‘s in <i compendious ahape under the aUention 
o f St ■ 

“ Til#' lHK»k iK’foro UJ» contains a procnl 
deal, ♦'sptH'ially of jirarticjU inl'omiation 
iw to t he coui*»e of conveyandnK uiattei'H 
in Molicitonn’ ofli^'H, which may Ik' use- 
ful to Ktuclcnt#<.” Sedu-itors' Journal. 

“ We will (1(1 Mr. Seul><»nie tlu* justice 
to nay tliat we Ixiievj' liiw work will Iw 
of Home UHc t(J artich'd ami other clorks 
in Holicitoix’ who have not th(> 

opportunity or irtchnationto ivfcvtothe 
standard works fi-om whicJi hiw in (*om- 
piled.” •"•/-(ric Journal. 

“ Tlie value of Mr. Sealxime’n txmk 
eonHiHta in ita K'injr the moat coneine 
aunmutry ever yet publisltcd of oxtb of 

TOMKINS* INSTITUTES OF ROMAN LAW. 

THE INSTITUTES OF ROMAN LAW. Part I., 
containing the Sources of the Roman Law and its External 
History till the Decline of the Eastern and Western Empires. 
Bj' Fredeiuok Tomkins, M.A., D.O.L., Bamster-at-Law, of 
Lincoln's Inn. Roy. 8vo. 1 2^*. (To be completed in 3 Parts.) 1867 


the moKt iinp<»rtant bmnehes of tlie 
law. TTlie Htudent will find this book 
H useful introduction to a dry and# 
ditficult subject.”— //««-• Elimination 
Journal. 

Intended to fumiBh a ready mcjans 
of to tlie cnaitments and deci- 

sions gt>veming that branch of the law.” 
— The T I mes. 

” 'rhe l»ook will he found of use to the 
lepal practitioner, inasmuch as it will, 
HO far as rcfrardH o«taL>li«hed points of 
law, b«? a luindi(‘r work of rt Ferenc* than 
the longer treati.se« we have named,” — 



MESSRS. mn'ERWORTir, FLEET STREET, K.O. 


27 


XACASKIE’S liAW OF BII.LS OF BALE. 

THE UiW EEIATING TO BH.LS OF SALE : with 
Notos upon Fmudulont Assignments and Frt^ferences, imd tlio 
Doctiine of Reputed Ownership in Bankruptev ; and an 
Appendix of Statutes, Precedents and Forms, 'ity Htuart 
Macaskie, of Gray’s Inn, Burrister-at- Fjaw, some time holder 
of n First Class Studentship, Ortilicate of Honour, and the 
Barstow Law Scholarship of the Four Inns of Court, Ac. Post 
8 VO. 86. cloth. 


DBEWBY’S EaXJITY PLEADER. 

A (’ONCISK TREATISE on the Principles of EQUITY 
PLEA f >IXG, with PriTodt^nts. Bv < ’• Si i:w.\kt 1 >KKwnY, Eh<p, 
of the Inner Tein[)le, Barnster-at-Law. 12ino. (h'. lM)!irdH. 1808 


GATOS’ ROMAN LAW. By To^ikins and Lemon. 

{ ! t! h>) pin»t->t>>n t/> I.'ii'i < s'h y , ) 

THE COMMENTARIES of U.VfUS on the ROMAN 
LAM'^ : with an» lni;rli>h Translation and Annotations. By 
Fkedkuk’K J. Tomkins, 10 s<{.. M.A., J and W'iluam 
( lEoiUiK Lkmon, Es<i.. LL.B., BurriHt(TH-at-Luw, of lancoln's 
Inn. 8vo. 276. extra elolli. IHIltt 


MOSELEY ON CONTRABAND OF WAR. 

AVJI VT IS CONTRABAND OF AVAlv’ AND VVIIAT 

IS NOT. A Treatise ('omprislng all the Ameriean and English 
Authorities on the Snl)j(*et. By JosErii Mo.hki.ky, Kwp, B.thL., 
BarriKt(ir-jit-Law. I'ost Hyo. •tx. cloth. IHOl 

SMITH’S BAR EDUCATION. 

A HISTORY of EDUCATION for the ENGLISH 
BAR, with SCGGPiSTloNS as to SFlUEtTS and METHODS 
of STUDY. By i’lriLir Anstii: Smith, Ewp, M.A., LL.B., 
Barrister-at-Law. 8vo. Ow. < loth. 


WILLS ON EVIDENCE. - Fourth Edition. 

AN RSsAY on tho PMNOirLE.S „f cmCUMSTAN- 
TIAL EVIDENCE. IlluKtrat.d numoronw Cii««. By tho 
latoWiRLiAM WlLl.s, E.h!). Fourth r>litii)ii. E(lit<.<l hyhiH Hon, 
Alfeed Wnis, Esej., BurTi.ster-at-Law. 8 vo. 10 «. cloth. 180 ;! 

LUSHmOTON’S NAV^ raiZE LAW. 

A iLVNCAI. of N.VVAL I’EV?®: TAW.* By Got>KKEY 
LuSHDfGTOX, ISf the Inner Temple, Ksep, Barrister-at-I^w^ 
Royal 8vo. lOa. M. 
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BOUSE^S COPYHOLD ENFB ANCHISEMENT 
MAJTDAL.- Third Edition. 

The COPYHOLD ENFllANCIITSEMENT MANUAI.; 

GTilargod, and treating the Hubjeet in the Legiil, Practical and 
Mathematical PointH of View ; giving numerous Forms, llules, 
Tables and Instructions for ( ulculating the Values of the Lord’s 
llighte ; Suggestions to Lords’ Stewards, and Copyholders, pro- 
tetive of tlieir wveral Inb.'rests, juid to Valuers in performance 
of their Duties; and including the Act of 18oK, and Procec^dings 
in jhifrancliisenieiit under it. By Holla Bouse, Esrp, of the 
Middl(3Teinj)le, Barrister-at-Law. Third Edition, much enlarged. 
12nio. 10>{, ()</. cloth. 186(1 


“AVlu'n we ooriHidfr vhat favour Mr. 

I ‘ract ionl Man and lYaotical 
CiiuvoyantHT hav«‘ found with tho pi-o- 
f<>H.Mion, wo f*** ! Kuro tlio lopil world will 
Kr<‘ot with nloiisuro a nrw und iinprovod 
oditiiui of luH Copyhold Mannul. llio 


third edition of that work is t>efore uh. 
It iH a work of jfn'at pnietioal value, 
wiitable U) lawyers and lajanen. We 
ean freoly and henrtily rwKimniend this 
volume t4» the prmditnmer, the steward 
and the eopyholdcr.” — Jaiw Mayaziiit. 


HEALES’S HISTOR£ AND LAW OF PEWS. 

THE HISTORY und the lAW of CIiUROII SEATS 
or PEWS. By Alfheo II kales, E.S.A., Proctor in Doctors’ 
Cuminons. 2 vols. 8vo. 16.s. cl<dh. 1872 

** AltoKt'ther we ran eomineud Mr. of the autlior^’s industry, talent and 
JJejiles’s lss)k as a well eon(*eiv<?d and learning.”— Low ./owrau/. 

well execuU'd work, which is 


BRABROOK’S WORK ON CO-OPERATION. 

THE 1.AW and PRACTICE of CO-OPERATIYE or 
INDCSTIUAL and PBDVJ DENT SOCIETIES ; including the 
Winding-up Clauses, to which are added the Law of France on 
the same subject, and Remarks on Trtides Unions. By Edward* 
W. Brarkook, F.S.A.. of Lincohrsluu, Estp, Banister- at- Law, 
As8iBttint-llcgisti*ar of Frieudly Sotioties in England. Os. cl. 1869 


COOMBS^ SOLICITORS^ BOOKKEEPING. 

A MANUAL OF SOLICITORS’ BOOKKEEPING: 

coinjirising nnictical exemplifications of a concise and simple 
plan of Doultlo Entry, witu Forms of Account and oth)r Books 
relating to Bills of (’osts. Cash, eVc., showing their operation, 
pving directions for keeping, posting and balancing tnem, and 
instruction.s for diiiwing costs. Adapted for a large or small, 
wdt* or partnei'^hip busiin^ss. By W. B. Coombs, Law Accountant 
and Costs Draftsman. 1 >^1. 8vo. 10s. 0(1. cloth. 1868 


*0* The vnriffHft Arconul dejicritmi in the tibow wffrk, the fitrmjs o/ which 

right, mag bt hud from the rubli^ers, at the prices stated tn the work at page 
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WIOBAJC ON WIIiM.— Pourth Ndition. 

AN EXAMINATION OF THE RUmS OF LAW 
rosTjectmg tho Adiuission of EXTRINSIC EVIDENCE in Aid 
of fiio INTERPRETATION of WILLS. By tho Rigdit lion. Sir 
jAifES WiOKAM, Kilt. Tho h^ourth Edition, pronaroil for tho pro««, 
with the 8»inctiou of tho learned Author, by W. Knox Wigram, 
M. A., of Liucolir«Inn, Esq., Burrister-at-Law. 8vo. 1 la. cl. 1858 


I^WRENCP’S PABTITION ACTS, 1868 and 1876. 

THE COMPULSORY SALE OF REAl. ESTATE 
under the POWERS of the PxVRTITlON ACT, 18(JS, as Amended 
by the I*artition Act, 1878. By Philip Henuy Lawrence, of 
Lincoln’s Inn, Esq., Barristor-at-Law. 8vo. 8,s. cloth. 1877 


“ Mr. Ijawrenoe is evidently 
quamt«<i with his Huhj<‘ct. H** explains 
tne state of the law previous t,<» tho 
KOitute of 1H6H, and the mfiins hy w’hioh 
under it persons nmy now iimiutam a 


suit. t)n the siile of land thj> whole 
Kuhje(’t is ahly tn'at.i'd, and th<' lK><)k 
(MinUiins, aiuotprst other thinifs, a >'h 1 u- 
ahle wie<-tion of leadtii^- <-/ises on the 
subject.” - J tisdi f of iht- I'rm e, 


BUND’S LAW OF SALMON FIS&EBIES. 

THE lAW Volating to tho SALMON FISHERIES 
of ENGLAND and WALES, an amondod by “The Suhnon 
Finherj' xVet, 1878;” with the Statutew ami Cast's. By J. W. 
Willis Bttnd, M.A., LL.B., of Tdiutoln’s Init, Burrister-at-Law, 
Vice-C’liainiian Sevtjru I’^islujry Board. Post 8vo. 15t<. cl. I87(i 


“Mr. Hund has done the work excel- ‘‘ W** Imve always found his opinion 

lently well, und nothinjr fuHher in this sound, and his explunatious clear aiid 
W'ay oan be- desired.” — 77e J'Ufhl, lu<id .” — Ln to I and J 


TBOWER’S CHURCH BUILDING LAWS, Continued 
to 1874. 

, THE LAW of the BUILDING of CHUIfOHES, 
PARSONAGES, and SCHOOLS, and t)f the Division of Parishes 
and Places. By Charles Francls Trower, M.A., of tho Inner 
Temple, Esq., Barrister-ut-Law, late Fellow f)f Extder College, 
Oxford, and latt) Secrittary of IVestjntations tt) Lord Chancellor 
WestburjL Po.st 8vo. Us. cloth. « 1871 

The Supplement may be had neparately, price 1^. newed. 

BULLEY & BUND’S NEW BANKRUPTCY MANUAL. 

A l^ANUAL OF THK lAw AND I’JfACTICK 
OF BANKRUl’TCY as Ainettded und ( ’onsoli<lutt?^l by tlm 
Stututiis of 1889, wdth an APPENDIX omtaining thr 
Orders and Forms. By John F. Bulley, B.A., and 
Willis Bunt>, M.A., LL.B., BarristoEs-at-Law. ftna ». I8«. clij 
With a Supplef!t%nt including the Ortlers to Aitril, 1870. 

*** The Supplement ntay be had separately y \h. sewed. 
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OKE^S MAGISTERIAL SYNOPSIS. -Thirteenth Edit. 

THE MAGISTEEIAL SYNOPSIS: a Practical Ghiide 
for Ma^tratcs, their Clerks, Solicitors, and Constables; com- 
prising Summary" Coinactions and Indictable Offences, with their 
Penalties, Punishments, I'roceiluro, &c. ; alpliabetically and 
tubularly arranyrd : with a Ctmious Index. Jldrieenth Edition^ 
much enlaryed. By Thomas W. SATrxDERS, Esfi., Metropolitan 
Police Magistrate. In 2 vols. Hyo. 63«. cloth; 73^. calf. 1881 


“ Twelve editions in twenty- 
years say more for tlie prac- 
tical utility of this work than any 
number of favourable reviews. Y et 
wo feel bound to ttccord to the 
learned Hecorder of Bath the praise 
of having fully maintained in the 
jiresent edition the well-eamod re- 
putation of tills useful book.” — 
Magaziue. 

“The industrious, capable and 
painstaking Kecorderof lla+h (Mr, 
T. VV. Saunders) has edited the 
twelfth talition of Oke’s Magistenal 


Synopsis. Tlie law administered 
by magistrates, like almost every 
other bmnch of our jurisprudence, 
goes on growing almost every day 
of the legal year, and a new edition 
of such a work os this every few 
veurs means no small amount of 
labour on the pait of the etlitor. 
W e are glad to see that Mr, Saun- 
ders has bestowed great care in the 
revision of the index, which is now 
a feature in the work.” — L<tU' 
Ti at 


OKE’S HANDY BOOK OF THE GAME LAWS.— 3rd Ed. 


A HANDY BOOK ()F THE GAME LAWS; containing 
the whole Law' uh to Game, Licoiuh's and CertiticatcM, Gun 
LiconccH, I’oachiiig Ih’ovcntioii, Trespass^, Babbits, Deer, Dogs, 
Birds and Poisoinal Grain, Sini Birds, Wild Ibrds, and Wild 
Fowd, aiidtlic? Bating of Game! throughout the United Kingdom. 
Systematically arranged, with tin! Ads, Ihadsions, Notes and 
Forms, &c. Third Kdiiiou. With Supplomont to 1881, con- 
taining tho Wild Birds I’rotc'diou Ad, 1880, and the Ground 
Game Act, 1880. By J. W. Wu.lis JB xd, M.A., LL.B., of 
lincolu’s Inn, Esq., Bani.stcr-at-Law' ; Vice-Chairman of the 
8eyem Fisheiy Board, Post 8yo. Ids. cloth. 1881 

The Snpplemtnt may l>e had separately^ 28. Gd. sewed. 


A book on the Game Laws, 
brought up to the present time, 
and including the recent acts with 
regard to wila fowl, was iixych 
needed, and Mr. Willis Bund has 
most opjiortunely supplied the want 
by bringing out a revisetl and en- 
larged o<lition of the very useful 
handy book of which the late Mr. 
Oke was the autl’or.” — 2'he Fiejd. 

“The editorship of the prei^ut 
publication has, we ai'o happy to 
say, fallen into such able hands as 
those of Mi;^ Willis Bund. In can- 


chision, vre would observe that the 
present edition of the dx)ve work 
wall be found by legal men or others 
w ho require any reliable Jnforma- 
tion on any subject counectecl with 
Uie game laws, of the greatest 
practical utility, and that lauded 
proprietors, farmers, and sports- 
men will hud ‘Oke* 8 Gome Laws’ 
an invaluable addition to their 
libraries, and r *. easy means of 
enlightening themselves on a sub- 
ject„which closely affects them,” — 
Land and IVatt r. 
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OKB’S ICAGISTEBIAL FOBICXTXJST.— Sixth SdiUon. 

THE MAaiSTEEIAL FOEMULIST : bein^ a Com- 
plete Collection of Forms and Procedonts for practical uso in 
all Cases out of Quarter Sessions, and in Panwhial Matters, by 
Magistrates, their Clerks, Attomios and Constables. By Georcie 
C. Oke. iiixih Edition y enlarged and iiunrovod. By Thomas 
W. Satjitoeiis, Esq., Metropolitan Police Magistrate. In I vol. 
8vo. 388. cloth; 438. calf. 1881 

“Mr. SauiiderB has not bi>en bend rocoi»t enactments is of tlio 

called upon to jHjrfonn the func- very first importance. In selecting 

tions of an annotator merely. Ho Air. Suundors to follow in the stops 

has hod to create, just as Mr. Oke of Mr. Oke the publishers exercised 

created when he "wrote his book. "wise discretion, and we oongratu- 

'fhis, of course, has necessitabnl late both author and publisliers 

the enlargement aiid remodelling uj)on the complete and very ox- 

of the index. No work probably is celloi.t maimer m which this otlition 

in more use in the offices of nii^is- has boon prc]iared and is now pre- 

tratcathau ‘Oke’s Formulist.’ That seiited to the profession .” — Law 

it should be reliable and contpre- 

OKE^S LAWS AS TO LICENSING INNS, &c.— 2nd Edit. 

THE LAWS AS TO LICENSING INNS, &o. ; 

containing tho LicensiTig Acts, 1872 and 1874, and tho other 
Acts in force as' to .^Vle-boiisos, IbHir-houses, Wine and Hefresh- 
ment-houses. Shops, Ac., where Intoxicating Liquors are sold, 
and Billiard and Occasional Licences. Systematically arranged, 
wnth Explanahiry Nob^s, tho authorized Forms of liictmces, 
Tables of Offences, Imb'x, Ac. By George (’. ( )ke. 2nd edit, by 
W. C. Glen, Esq., Barrister-at-Law. Post Hvo. lOs. cloth. 1874 

GEE’S FISHEBY LAWS.^econd Edition by Bund. 

THE FISHERY LAWS : A Handy Book of the Fislioiy 
^Laws: containing the Law as to Fi-shories, Private and Public, 
in tho Inland Waters of England and Wales, and tho Fresh- 
water Fisheries Preservation Act, 1878. Systematically ar- 
ranged : "wdth the Acts, Deci.sions, Notes, and Forms, by GKonciE 
0. Oke. >^trond Edition, by J. W. WiLLis Bund, M.A., LL.B., 
of Lincoln’s Inn, Banister-at-Law, Chairman oi the Severn 
Fishery Board. Post 8vo. 5s. cloth. 1878 

GEE’S LAW OF TXJBNPIKE BOADS.-Second Edit. 

THE’ LAW OF TURNPIKE 'ROADS ; comprising the 
whole of the General Acts now in force, including those of 1861 ; 
the Acts as to Union of Tnists, for facilitating Antingements with 
their Creditors; os to the thterference bv Railways with Eor41s, 
their Non-repair, and enforcing Contributions jtoxn Parishes, 
&c., practically arranged. With Oi^s, cc*piou8 Notes, all tht 
necessary Forms, and an elaborate Index, Ac. By Georob 
C. Oke. Second Edition. 12mo. 188. cloth. 1861 
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GLEBKE AKD BBOSTT'S OONVEYAKCINa AND LAW 
OF PBOPEBTY ACT, 1881, &c.- Second Edition. 

THE CONVEYANCING AND LAW OF PKOPEBTY 
ACT, 1881, togeth(3r with the Vendor and Piirchaser Act, 1874, 
and the Solicitors’ Remuneration Act, 1881. With Notes and 
an Introduction. By Aubrey St. John Clerke, B.A., late 
Scholar and Student of Trinity College, Dublin, and Thomas 
Breit, LL.B. liondon University, B.A., late Scholar and 
Student of Trinity College, Dublin, Exhibitioner in Real Pro- 
perty and Equity, and Holder of the First Certificate of Honour, 
Michaelmas, 1809 ; both of the Middle Temple, Esquires, Bar- 
risters-at-Law. SecoiuJ, Edition. Post 8yo. Is. (mI. cloth. 1882 


“The chief ohjeeteof this woi'c, the 
authors stjik> in their pr<‘fac<‘, are — 
(1) To point »)ut tlio Yfunous {hantrea 
which h)ive intnKlucHMl hyitic new 
Act into the kw and pnietice of eon- 
veyancinp!’ ; (2) to criticL/e the nro- 
vi.“ionH of the Act, i)ointinK out uitti- 
oulticH likely to arise’, and suwKostinjjr 
means to (‘vade thow’ dittif ulli«‘s ; ,:i; to 
render the work us i't)nvcnient us 
poNsibh' for the pUl^)o^H.' of rcfcix'nec, 
by ftiTnishintr tin’ reader with a ertm- 
prehensive index and a (^onipl(’t<’ tuhle 
of eases. Tlicse objeets api)ear to have 
l)Ct*n attained. The intnuluetoiy chapter 
deals with the efteet of llie Ad in a 
masterly manner, and shows that the 
authors an- intimuh’ly a(’(juaint<’d with 
the suhjett in liand. E<ioh stn-tion of 
tliis imporhint Act is then dealt with 
fully, and its effect on the existiujjr law 
explained, wreat pains kunfr taken to 
call attention tn (lie clauses w'liich are, 
and those which are not, of retrosxKxv 


tiyi’ d^ieration ; and the work concludes 
with a con.si(h’ration of the Vendor and 
l^nrchasi’r Ad, 1874 (wdiich is, of 
course, closely (Hujuj’oted with the new 
Ai'ti, and the Solicitx)rs’ Ikrauneration 
Act, iwsi. Tin work is written, no 
•louht, mainly for the practitioner, hut 
the student who is readin'T for exami- 
nation next ye(U‘ will requii-t' an accurate 
knowledjite of this Ad, and it is very 
donhlfnl whether he will bt' able to 
meet with a U’tter ti-eatise on it than 
that contaiin’d in the pages la’ing oon- 
Hider«Hl.“— Finaf. 

“It is not possible to exaggerate the 
utility of tlie work brought out by 
Messi-s. Clerke and Brett. No stu'^ont 
or praietitioner wlio desires to he ac- 
quaintetl with the late8t,uphas<‘ of real 
pro|K'rty hvislation ought to l»e with- 
out it. The authors are to he con- 
giutulated ujsm the speetl with whieJi 
they have brought out tlic volume.”— 
Law ExaviinatiOH Journal. 


CLEBKE St. BRETT’S CONVEYANCINa ACT, 1882, Ac. 

THE CONVEYANCING ACT, 1882, together jvith the 
General Order made in pursuance of the Soheitors’ Remunera- 
tion Act, 1881 , with Notes. By Aubrey St. J ohn CLER^fte, B. A., 
and Thomas Brett, LL.B., B.A., both of the Middle Temple, 
, Banisters-at-Law. Post ^^yo., 2s. 6rf. sowed. 1882 

Being a ShppUmmt to the Second Edition of the work by the mme 
Authors ot* the “ Conveyanang and Law of Eropei'*t -defy 1881.” 
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HITNT^S BOUin>ABIBS, FBKOBS A FO&BSHO&BS.^ 
Second Bdition. 


A TREATISE on the LAW relating to BOUNDARIES 
and FENCES, and to the Bights of Proi)erty on the Sea Shore 
and in the Beds of Public Rivers and other Waters, Second 
Edition. By Arthur Joseph Hunt, of the Inner Temple, Esq., 
Barrister-at-Law. 12mo. 12«. cloth. 1870 


** There are feir more fertile souroee 
of than those dealt with in 

Mr. Bent’s valuable book. It is suffix 
dent here tti «ay that the volume ought 
to have a larger droulation than or^> 
narily belongs to law books, that it 
ought to be found in every country 
gentleman's library, that the coses are 
brought down to the latest date, and 
that it is carefully prepared, clearly 
written and well wited. — I^w Mag- 
azine. % 

It speaks well for this book, thin it 
has so soon passed into a so(x>nd edition. 
That its utility has been apprtHuuted is 
shown by its success, Mr. Hunt has 
availed himself of the opportunity of a 
second edition to note up »iU the cases to 
this time, a nd t o extend oonsideralily 
some of th«?"ltiapter8, especially that 
wldoh treats of rights of property on 


the seashore and the subjects of soa 
walls and commissions of sowers.”— 
Law Timez. 

” Mr. Hunt chose a good subject for 
a separate treatise on Boundaries and 
Fences and Rights to the Heashore, and 
wo are not surprised to find that a 
second edition of his book has been 
called for. The present edition contains 
much new matter. The chapter e8pi>- 
ciallv which treats on right* of proparty 
on tne seashore, which tiu been greatly 
extended. Additions have been also 
made to the chapters relating to the 
fencing oj the propei^ of minn owners 
and railway companies. All the oaaoa 
which liave lieen decided sinw tlie work 
first appeared have been introduced in 
tlieir proper places. Thus it will l>o 
se<m this new ixlition has a oonsiderably 
enhanced value,” — Holicitorz* Journal. 


BXJEGKI^S EMPLOYERS’ LIABILITY ACT. 

A TREATISE upon the EMPLOYERS’ LIABILITY 
ACT, 1880, with Rules, Forms and Decided Oases. By A. H. 
Ruego, of the Middle Temple, Barrister-at-Law. 1 vol. post 
8yo. ba, cloth. 1881 


COLLIER’S LAW OF OOKTRIBXJTORIES. 

A TREATISE on the LAW OF CONTRIBUTORIES 
in the Winding-up of Joint-Stock Companies. By Robert 

Collier, Inner Temple, Esq., Barrister-at-Law. Post 8vo. 

1875 

“mI. Collier has not shrunk from 
pointing out his views as to the recon- 
cilabilily of apparently conflicting deci- 
sions or as to many points on which t^ 


98, cfoth. 

**Mr. Colics general arrangement 
appem to have carefully devised, 
is probably as neat as the nature 
of the subject admits of. It is impos- 
sible after a i)erasal of the book So 
doubt that the author has honesuy 
studied the subject, and has not con- 
tented himself wiu^the practioe of 
piecing tog^er he^'^lAites from re- 
ports. — Solicitor^ Jottmal. 


ay pot 

law is still unscttlea ; without m«ki|ft 
any quotations for the purpose of illi^ 
trating the above remallcs, we think we 
axe iuwifled in commendingthis treatise 
to we favourable consideration of the 
profession-”— JxMT Journal. 
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THE BAH EXAHINATIOH JOT7RKAL. 

THE BAB EXAMINATION JOUBNAL, containing 
the Examination Papers on all the subjects, with Answers, set 
at the General Examination for Call to the Bar. Edited by 
A. I). Tyssen, M.A., Sir E. K . Wilson, Bart., M.A., 

and W. D. Edwards, LL.B., Barristers-at-Law. 3a. each, by 
post 3a. Id. Nos. 3, 6, 9, 10, 11, 12, 13, 14, 15 and 16, Hil. 
1872 to Hil. 1878, both inclusive, may now be had. 

No, 13 M a double number, price (is., by post 6j». 2il. Nos. 1, 2, 4, 6, 7 and 8 are out 

*/ 

THE PBELIMXNABT EXAMINATION J0T7BNAL, 
And Students’ Literary Magazine. 

Edited by Jakes Erle Benham, formerly of King’s College, London; 
Author of “The Student’s Examination Guide,” &c. 

Now Complete in Eighteen Numbere, containing all the Uueetiona, with Aniwera, 
from 1871 to 1675, and ,to be had in 1. T^ol. Syo., price 18e. cloth. 

Nos. I. to XVIII. may still be had, price 1#. each, by post 1 «. Id. 


CXJTLEB’S CIVIL SEBVICE OP INDIA. 

ON BEPOBTING OABES for their PEEIODICAL 
EXAMINATIONS by SELECTED CANDIDATES for the 
CIVn. SEKVICE of ‘INDIA. Being a Lecture deHvered on 
Wednesday, Juno 12, 1867, at King’s College, London. By 
John Cutler, B.A., of Lincoln's Inn, Barristor-at-Law, Pro- 
fessor of English Law and Jurisprudence, and Pi'ofessor of 
Indian Jurisprudence at King’s College, London. 8yo. Is. 


BBOWNING’S DIVOBCE AND MATBIMONIAL 
PBACTICE. 

THE PBACTICE and PBOCEDUBE of the COUBT 
for DIVORCE AND MATRIMONIAL CAUSES, including 
the Acts, Rules, Orders, Copious Notes of Cases and Forms of 
Practical I^ceedings, with Tables of Costs. By W. Ernst 
Browning, Esq., of the Inner Temple, Barrister-at-Law. Post 
8vo. 85. cloth. 1862 


PHILLIPS’S LAW OP LUNACY. 

VTHE LAW CONCERNING. LUNATICS, IDIOTS, 
and PERSONS OF UNSOUND MIND. By Charles P. 
Phillips, M.A., of Linc81n*s Inn, £eq., Barrie^er-at-Law, and 
Commissioner in Lunacy. Post 8vo. 18d. cloth. 1858 
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UNDEBHILL^S « FBEKDOM OF LAND.^’ 

FEEEDOM OF LAND.” j^i> WHAT IT IMPLIES. 
By Arthur Ujtderhill, LL.D.. of Linooln’s Inn, Bamstor-at- 
Law. 8vo. Ifi. sewed; by post Is. Id. 

HOLLAND ON THE FOBM OF THE LAW. 

ESSAYS upon tho FORM of the LAW. By Thomas 
Erskii^e HoLLAifO, M.A.. Follow of Exeter College, and 
Chichele Professor of International Law in the University of 
Oxford, and of Lincoln’s Inn, Esq., Barristor-at-Law. 8vo. 
Is. 6d. cloth. 1870 


WEIGHT ON THE LAW OF CONSPIBAOY. 

THE LAW OF CRIMINAL CONSPIRACIES AND 
AGEEBMENTS. By E. A Whio ht, tho Inner Tomplo, Bar- 
rister-at-Law, Fellow of Oriel Coll. , Oxford. 8vo. 48. cloth. 1873 

OHITTO, Jun,,*PBECEDENTS IN PLEADINO.-Third 

CHITTY, Jun., PRECEDENTS in PLEADING; with 
copious Notes on Practice, Pleading and Evidence, by the late 
Joseph Chiity, Jun., Esq. Third Edition. By the late 
Tompson Chitty, Esq., and by Leofrio Temple, E. G. 
Williams, and Charles Jeffery, Esqrs., Barristers-at- 
Law. Complete in 1 vol. royal 8vo. 38«. cloth. 1868 


LOVEfinrS LAW OF BLASTERS AND WORKMEN. 

The lAW of ARBITRATION between MASTERS and 
WORKMEN, as founded upon tho Councils of Conciliation Act 
of 1867 (30 & 31 Viet. c. 105), the Master and Workmen Act 
(6 Geo. 4, c. 96), and other Acts, with an Introduction and 
Notes. By C. W. Lovesy, Esq., of tho Middle Temple, 
Barrister-at-Law. 12mo. 4«. cloth. 1867 


The Petrine of Continuous Voyages as applied to 

CONTRABAND of WAR and BLOCKADE, contrasted with the 
DECLARATION of PARIS of 1856. By Sir Travers Twms, 
Q.O., D.C.L., &c., &c., Pl*e8ident of the Bremen Conferrfee, 
1876. Read before the Association Jor the Reform and Codifi- 
cation of the Law of Nations at the^ Antwerp Conference, 1877. 
Svo. 2 b , 6d. sewed. 
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Mr. Justioe Luih’i Common Law Practice. By Dixon. 

Third Edition. LUSH’S PBACTICE of the SUTERIOE 
COURTS of COMMON LAW at WESTMINSTER, in Actions 
and Proceedings over which they have a common Jurisdiction; 
with Introductory Treatises respecting Parties to Actions; Attor- 
nies and Town Agents, their Qualifications, Rights, Duties, 
Privileges and Disabilities; the Mode of Suing, whether in 
Person or by Attorney, in Ponn&. Pauperis, &c. &c. &c. ; and 
an Appendix, containing the authorized Tables of Costs and 
Fees, Forms of Proceedings and Writs of Execution. Third 
Edition. By Joseph Dixon, of Lincoln’s Inn, Esq,, Barrister- 
at-Iiaw. 2 vols. 8vo. 46«. cloth. 1865 

The Law and Facts of the Alabama Cstse with Reference 

to the Geneva Arbitration. By James O’Dowd, Esq., Barrister- 
at-Law. 8vo. 2s. sewed. 

Gray’s Treatise on the Law <i Costs in Actions and 

other PROCEEDINGS in the Courts of Common Law at 
Westminster. By John Gray, Esq., of the Middle Temple, 
Barrister-at-Law. 8vo. 21s. cloth. ^ 1853 

Rules and Regulations to be observed in all Causes, 

SUITS and PROCEEDINGS instituted in the Consistory Court 
of London from and after the 26th June, 1877. By Order of 
the Judge. Royal 8vo. Is. sewed. 

Pulling’s Practical Compendium of the Law and Usage 

of MERCANTILE ACCOUNTS ; describing the various Rules 
of Law affecting them, the ordinary mode in which they ure 
entered in Account Books, and the various Forms of Proceeding, 
and Rules of Pleading, and Evidence for their Investigation at 
Common Law, in Equity, Bankr^tcy and Insolvency, or by 
Arbitration. With a SUPPLEMENT, containing the Law of 
Joint Stock Companies’ Accounts, xmder the Winding-up Acte 
of 1848 and 1849. By Alexander Pulling, Esq., of the Inner 
Temple, Barrister-at-Law. 12mo. 9s. boards. 

Foreshore Rights. Report of Case of Williams t?. Nicholson 

for removing Shmgle from the Foreshore at Withem«^. Heard 
31st May, 1870, at Hull. 8vo. 1«. sewed. 

Hamel’s International' Law. — International LaV in con- 
nexion with Municipal Statutes relating to the Commerce, 
Rights and Liabilities of the Subjects of Neutral States pending 
F<Wgn War; considered with rei^noe to the Case of the 
“Alexandra,'^ seized ui^er the provisions of the Foreign 
Enlistment Act .By Feia Hargrave Hahel, of the Inner 
Temple, Barrister-at-Law. Post 8vo. 80. sewed. 
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Xeyser on the Law relating to Transactions on the 

STOCK EXCHANGE. By Henry Keyser, Esq., of the 
Middle Temple, Barrister-at-Law. 12mo. 8s. cloth. 

A Memoir of Lord Lyndhurst. By William Sidney 

Gibson, Esq., M.A., F.S.A., Barrister-at-Law, of Lincoln’s 
Inn. ^cona Edition, enlarged. 8vo. 2s. 6(i. cloth. 

The Laws of Barbados. (By Authority.) EoyalKvo. 21«. cl. 

Pearce's Histo^ of the Inns of Court and Chancery; 

with Notices of their Ancient Discipline, Rules, Oi*dors and Cus- 
toms, Readings, Moots, Masques, liovels and Entertainments, 
including an account of the Eminent Mon of the Four Learned 
and Honourable Societies — Lincoln’s Inn, the Inner Temple, the 
Middle Temple, and Gray’s Inn, &c. By Robert R. Pearoe, 
Esq., Barrister-at-Law. 8vo. 8^. cloth. 

A Practical Treatis^on the Law of Advowsons. By 

J. Mjrehouse, Estp, Barrister-at-Law. 8vo. 14«. boards. 

% 

Williams' Introduction to the Principles and Practice 

of Pleading in th8 Superior Courts of Law, embracing an Outline 
of the Proceedings in an Action at Law, on Motion and at 

Judges’ Chambers ; together ’v^'ith the Rules of Pleadiim and Prac- 
tice, and Forms of all the principal Proceedings. By Watkin 
Williams, M.P,, of the Inner Temple, Esq., Barrister-at-Law. 
8vo. 12a. cloth. 

The Lord’s Table: its tme Bnbrical Position. The 

Purchas Judgment not reliable. The Power of the Laity and 
Churchwa^ens to prevent Romanizing. Suggestions to the 
Laity and Parishes for the duo ordering of the Table at Com- 
munion Time. The Rubrical Position of the Celebrant. By 
H. F. Napper, Solicitor. 8vo. la. sewed. 

Beane's Law of Blockade, as contained in the Judgments 

of Dr. Lushington and the Cases on Blockade decided during 1854. 
By J. P. Deane, D.C.L.,Advocate in Doctors’Commons. 8vo.l0a.cl. 

Linklater's Digest oO^d Index to the New bankruptcy 

ACT, and t^e occoi^anying Acte of 1869. By John Linklateb, 
Solicitor. Second Edition. Imperial 8vo. 3a. 6(1. sewed. 

Pothier's Treatise on the (Mntract of Partnership. 

Translated from the French, with Notes, by 0. D. Tudok, Esq. 
Banister-at-Law. 8vo. 5a. cloth. 

Norman's Treatise on ^ Law and Practice relatingfto 

LETTERS PATENT for INVENTIONS. By John Paxton 
Norman, M.A:, a*f the Inner Tem^, Barrister-a^Law. Post 
8vo. 7a. 6(2. clo^ 



38 


LAW WORKS PXTBLISHED BY 


Hozley, The Married Women's Property Acts, with an 

Introduction and Notes on the Act of 1882. 8vo. 2s. 6d. sewed. 

1883 

Francillon's Law Lectures. Second Series. Lectures, 

ELEMENTARY and FAMILL\R, on ENGLISH LAW. By 
James Franciixon, Ewj., County Coui*t Judge. First and 
Second Series. 8vo. Hs. each, cloth. 

Gaches’ Town Councillors and Burgesses Manual. The 

TOWN COUNC^ILT.ORS AND BURGl^SSES MANUAL : a 
popular Digest of Municipal and Sanitar^^ Ijaw, with informa- 
tion as to Charters of Incorporation, and a useful Collection of 
Forms, especially adtmted for newly incorporated Boroughs. 
By Loms Gaches, T^L.M., B.A., of the Inner Temple, Esq., 
Barrister-at-Law. Post 8vo. 78. cloth. 

Hunter's Suit in Eahity: An i^ementary View of the 

Proceedings in a t^uit in^Equity. With an Appendix of Forms. 
By S. J. lluNTER, B.A., of Lincoln’s Inn, Barrister-at-Law. 
Sixth Edition, by G. W. Lawrajs'ce, M.A., Barrister-at-Law. 
Post 8vo. 12«. cloth. 

Parkinson's Handy-Book for the Common Law Judges' 

CHAMBERS. By Geo. H. Parkinson, Chamber Clerk to the 
Hon. Mr. Justice liyles. 12mo. 7«. cloth. 

A Treatise on the Law of Sheriff, with Practical Forms 

and Precedents. By Richard (^larke Sewell, Esq., D.CaL., 
Barrister-at-Law, Fellow of Magdalen College, Oxford.^ 8vo. 1/. 1«. 

Drainage of Land: How to procure Outfalls by Hew 

Drains, or the Improvement of Existing Dimns, in the Lands of 
an Adjoining Ovmer, under the powers contained in Part III. of 
the Act 24 & 25yict. c. 133, 18(51 ; with Explanations of the Pro- 
visions, and Suggestions for the Guidance of Landowners, Occu- 
piers, Land Agents and Surveyors. By J. Wm. Wilson, Solicitor, 

Feame’s Chart, Historical and Legigraphical, ^ Landed 

Properi^*^ in England, from the time of the Saxons to preltent 
.®ra, displaying at one vieuv the Tenures, Modes of De^nt and 
Power of Alienation of Lands in England at all times during that 
Period. .On a sheet, coloured, 6$.; on a roller, 8a. 

Ancient Land Settlement^^of England. A Lecture 

delivered at Ouiversity CJoUege, London, October 17th, 1871. 
By J. W. Willis Bitnb, M.A., Professor of OenStitutionM Law 
and History. 8vo. la. sewed. 
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lEcclesiiaietttcal ILab. 

The Case of the Rev. G. C. Gorham against the Bishop 

of Exeter, as hoard and dotxinninod by the Judicial Committ^ 
of the Pri\'y Council on appeal from the Arches Court of Canter- 
bury. Bv Edward F. Moore, M.A., Barristor-at-Law, Author 
of lioore^s Privy Council RoiK)rt8. Ro^yal 8vo. 8«. cloth. 

Coote's Practice of the Ecclesiastical Courts, with Forms 

and Tables of Costs. By Henry Charles Coote, Proctor in 
Doctors’ Commons, &c. One thick vol. 8vo. 28s. Iwmrds. 

Burder v. Heath. Judgment delivered on November 2, 
1861, by the Rip^ht Honorable STEriiEN IjEhiiinoton, D.C.L., 
Dean of the Arches. Folio, Is. sewed. 

The Law relating to Ritualism in the United Church of 

England and Ireland. By F. H. IIamel, Eh{|., Barristcr-at- 
Law. 12mo. Is. sewtMl. 

Archdeacon Haleys Fssay on tlm Union between Church 

and STATE, and the EstAblishinent by Law of the Ib’otostant 
Reformed Religion in England, Irolpnd and Scotland. By 
W. H. Hale, M.A., Archdeacon of London. 8vo. Is. 8ewf3d. 

Judgment of the Privy Council in the Case of Hebbert 
V . Purcha^. Edited by Edward Bullock, of the Inner Temple, 
Barristbr-at-Law. Roval 8vo. 2s. (hL 
Judgment delivered by Right Hon. Lord Cairns on behalf 
of the Judicial Committee of the J'rivy Council in the Case of 
Martin v. Mackouochie, Erlited by W. Ernst Browning, Esq., 
Banister-at-Law. Royal 8vo. Is. (hi. sewt^d. 

Judgment of the Right Hon. Sir Robert J. Phillimore, 
Olheial Principal of the Court of Arches, with Cases of Martin v. 
Mackonoehie and Flainank v. Simpson. Edited by Walter 
G. F. PiiiLLiMQRE, B.A., of the Middle Temple, &c. Second 
Edition, royal 8to. 2s. sewed. 

The Judgment of the Dean of the Arches, also the Judg* 
meat of the PRIVY COUNCIL, in Liddell (clerk) and Home 
and others against Westerton, and Liddell (clerk) and Park and 
Evans against Beal. Edited by A. F. Bayford, LL.D. Royal 
8vo. 3s. sewed. * 

The Case of Long r. Bishop of Cape Town, embracing 

opinidhs of the Judges of Colonial Court hitherto unpublished^ 
togemer with the decisum of tho Privy Council, and Preliinin 
Observations by the Editor. RoyaFSvo. 6s. sewed. 

The Law of the Building of Churches, Parsonages and 

Schools, and of the Division of Parishes and Plac<38 — continued 
to 1874. By Charles Dbancts Trowek, M.A., BarristS-at- 
Law. Post 8vo. 9s. cloth. % 

The BQistery and Law of Chtrch Seate or Pews. Bv 

A.HEALE8, F.S.A., Proctor in Doctors’Commons. 2 vole. 8vo. IBs.ol. 
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Sdwardi and Hamiiton’i Law of Hnibaad and Wifb. in 

1 voL poctSro. 

Bastor's Coiporatioii Acts. In 1 Tol. cr. 8ro. 

Bazter'a Judicature Acta. Fifth Edition, in i vol. post 8to. 
Hartflet’s Treatiei, YoL 15. In 1 vol. 8vo. 

Law Examiuatioii Journal, Ho. 55, Easter, 1883. 
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